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Current Topics. 
The Long Vacation. 


THE vacation which has now begun well merits its title of 
“the long,” although in fact it is considerably shorter than 
it was not so many years ago. At one time it extended to 
practically three months, from 8th August to 2nd November ; 
later it was curtailed to ten weeks from 13th August to 
23rd October; while more recently it has been again 
abbreviated. Foreign observers have often commented 
adversely on its length. The Granp Duke or WEIMAR— 
Goethe’s Grand Duke—in a conversation with CraBp 
Roginson “expressed his disapprobation of the English 
system of jurisprudence, which allowed lawyers to travel for 
months at a time,” and Robinson had to admit that the 
Grand Duke was right. No doubt from the purely business 
point of view it seems highly anomalous to close the courts 
for so long a time, but the good sense of the English race 
seems early to have recognised the practical benefit of a 
cessation of litigation for a considerable period, and as one 
of the old judges, who doubtless appreciated the rest which 
came to him during “the long,” once declared, it was 
absolutely essential that there should be a lengthy truce in 
litigious warfare to give the needed recovery from the 
contemplation of human nature not always at its best. 


The Civil Defence Act. 

Tue Civil Defence Act, 1939, received the Royal Assent 
on 13th July, 1939. We intend before long to publish a full 
analysis of its provisions, but, unfortunately, those articles 
cannot yet be ready owing to the delay in the printing and 
publication of the text of the Act. In the meantime, the 
following urgent points should be noticed. 
Pt. III of the Act is declared by an order of the Minister to 
apply, it is the duty of every occupier of a factory, or owner of a 
mine or commercial building, to report within three months of 
the issue of a code of rules for air-raid shelter or the making 
of an order bringing his premises within Pt. III, whichever 
is latest, what he is doing about prov iding air- raid shelter 
for his employees, etc.: s. 14. But he is only entitled to an 
Exchequer grant towards his costs of providing shelter if it 





In areas to which | 


is provided before 30th September, 1939, or if work is in 
progress on that date and the Minister is satisfied that the 
shelter will be provided within a reasonable time thereafter : 
s. 22. Under s. 23, every person employing more than thirty 
persons in a factory, mine, or commercial building, must report 
by 13th August, 1939, what he is doing about training his 
employees in air-raid routine: s. 23. The penalty for failing 
to do so is a fine not exceeding £100, and a default fine of £50 
per day. By s. 36, the same duty is imposed on public utility 
undertakers subject to the same fine for non-compliance, 
but with a default fine of only £10 per day. By s. 43, every 
occupier of a factory, mine-owner, or public utility under- 
taking, must forthwith take all necessary steps for securing 
the due obscuration of lights in time of war. 


Solicitors’ Defalcations. 

Tue Joint Committee of both Houses of Parliament which 
has been considering the Solicitors Bill has indicated its 
approval of the proposal put forward by The Law Society 
relative to an indemnity fund for the benefit of those suffering 
loss from defaulting solicitors. According to the report of 
the committee the scheme lies beyond the scope of the present 
Bill and involves a detailed investigation which the committee 
is not in a position to make. For these reasons the committee 
does not advocate the inclusion in the Bill of any amendment 
to give effect to the proposal. The report states the fund 
must, it seems, involve contributions from members of the 
profession, but that the committee is impressed with the 
view that the fund might fairly receive a subvention from 
the Treasury out of the large sums it annually receives from 


| stamp duty paid on practising certificates, admissions and 


articles of clerkship. Alternatively, it is said, the same result 
might be achieved if some relief were given to solicitors by a 
reduction of the fees which have to be paid at present. A recent 
writer to The Times suggests that certain other matters might 
well be considered in connection with the problem. The first 
of these is the question of compulsory membership of The 
Law Society ; the sec ‘ond is the question of a guarantee to be 
required in certain cases from those seeking admission ; 

and the third is the possible desirability of a personal 


| interview with candidates before granting their certificate. 
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In regard to the first of these questions the writer draws 
attention to the fact that a large number of practising solicitors 
are not members of the Society at all, and observes that to 
enable the Society to exercise proper control over their 
members the whole of the profession should be brought under 
its régime. With regard to the desirability of a guarantee 
the writer states that many members of the profession object 
to the suggestion that they should contribute to an indemnity 
fund to cover defaleations of dishonest members—a course 
which would, it is maintained, be putting a premium on 
dishonesty itself; while, as to the suggestion regarding a 
personal interview, it is pointed out that this procedure is 
adopted in the case of candidates for the higher Civil Service, 
Army and other professions, and urged that it might be suitable 
in the case of the legal profession. 


The Mining Subsidence Bill. 

WHEN the Mining Subsidence Bill, which, as readers will 
remember, has passed through the House of Commons, 
was before the House of Lords on 25th July, Lorp 
Mavucuam, L.C., indicated that the Government, although 
proposing to leave it to a free vote of the House, would not 
be sorry to see the Bill get a second reading. He urged, 
however, that in its present form it was quite an improper 
Bill to reach the statute book. It was full of errors in drafting 
and form, and did not possess the characteristics which any 
Act of Parliament should possess. In these circumstances 
it may be regarded as satisfactory that the motion put forward 
by Lorp Treynuam that the Bill be referred to a Select 
Committee was carried by a substantial majority. 


Ministers as Directors: “ Private Companies.” 

AN interesting example of an expression acquiring a 
technical legal connotation, and a reiteration of the principle 
in the formulation of which the term was used so as to 
negative any consequential narrowing of its scope is furnished 
by the Prime Minister’s answer to a question raised in the 
House of Commons on Monday on the subject of Ministers 
holding company directorships. According to the rule laid 
down by Sir Henry CAMPBELL-BANNERMAN in March, 1906, 
all directorships held by Ministers must be resigned, except in 
the case of honorary directorships, directorships in connection 
with philanthropic undertakings, and directorships in private 
companies. At the time when this rule was announced, 
Mr. CHAMBERLAIN said, the term * private company” had 
no statutory significance and was used probably to cover 
companies dealing wholly or mainly with family interests. 
Since then the term had received a statutory definition which 
covered a very wide field, and examples of existing companies 
showed that such companies might control very large amounts 
of capital while their shares might be in turn controlled by 
public companies engaged in the widest possible range of 
activities. In those circumstances it was clear that if the 
term “private companies” in Sir Henry CAMPBELL- 
BANNERMAN’S ruling were to be interpreted in the statutory 
sense it would travel far beyond the intentions of the original 
framers of the rule. Accordingly, the Prime Minister stated 
that, after consultation with his colleagues, he proposed to 
interpret the term in future as applying only to concerns 
dealing wholly or mainly with family affairs or interests and 
not primarily engaged in trading. Since the definition 
concerned was not a rigid one, the Prime Minister of the day 
must be the final judge of whether any particular directorship 
held by a colleague came within the rule or not, and Ministers 
would doubtless therefore submit to his consideration any 
case about which there might be a doubt. That applied to 
honorary directorships as well as to directorships in private 
companies. In answer toa further question, Mr. CHAMBERLAIN 
intimated that the rule applied to the present Cabinet, and 
that he had taken steps to ascertain whether any members of 
the Cabinet came within it. 





Recent Decisions. 

In Re Payne’s Declaration ; Re Payne, deceased : Poplett vy. 
Attorney-General (The Times, 27th July) Simonps, J., held 
that where property was settled by a testator in his lifetime 
by way of gift, which by reason of his death within three 
years had to be included by his executors in their estate duty 
account, the property to be valued for estate duty was, as 
the Crown contended, the trust property as it stood at the 
date of the death, and not the property which had been put 
into the settlement when the settlement was made. 


In Barnes (Inspector of Taxes) v. Hely-Hutchinson (The 
Times, 28th July) the House of Lords reversed a decision of 
the Court of Appeal affirming that of Lawrence, J., and 
held that the principle relieving shareholders of an English 
company from further income tax where the profits of the 
company had already suffered English income tax did not 
operate in favour of the holder of preference shares of an 
Indian company so as to relieve him from tax in respect 
of the part of the dividend thereon derived from the 
holdings of the Indian company in two English companies 
which had deducted tax before remitting the dividends 
on those holdings to the Indian company. 


In Re Prudential Assurance Co., Ltd. and Others (The Times, 
28th July) Simonps, J., held that he had no jurisdiction to 
sanction schemes put forward in petitions presented by four 
insurance companies to obtain the sanction of the court 
under the Assurance Companies Act, 1909, and the Industrial 
Assurance Act, 1923, to the transfer of the industrial 
assurance business carried on by petitioners in Eire to 
a new company called the Industrial and Life Assurance 
Amalgamation Company (of Eire). 


In Williams, J. D. v. Williams, H. T. (by his Guardian) 
(The Times, 29th July), the Court of Appeal (Sir Witrrip 
GREENE, M.R. and MacKinnon and Fintay, L.JJ.) upheld 
a decision of Lancron, J., who had dismissed a wife’s petition 
for divorce on ground of her husband’s alleged desertion. The 
wife had been granted a maintenance order on ground of the 
husband’s desertion, and shortly afterwards—more than three 
years prior to the presentation of the petition—he was 
certified insane, and had been detained in a mental hospital 
ever since. In these circumstances it was held that the 
respondent was incapable of forming the necessary intention 
to desert his wife. 


In Pardy v. Pardy (The Times, 29th July) the Court of 
Appeal (Sir WiLtrrip GREENE, M.R. and MacKinnon and 
Fintay, L.JJ.) reversed a decision of LANGToNn, J., and held 
that in the circumstances a separation deed was not a bar to a 
plea of desertion. The Masrer or THE ROLLs intimated that 
it was permissible to infer from all the facts that the parties 
were both regarding the deed as a dead letter and that the 
continuance of the separation was not in any way attributable 
to its existence. 

In Astle, M. v. Astle, P. L. V. (by his Guardian) (The Times, 
29th July), Henn Coutiys, J., held that intention or malignity 
was an essential element of cruelty as a matrimonial offence : 
that a threat of violence uttered at a time when the respondent 
was responsible in law had, in view of the petitioner's earlier 
experience, a reality and force out of all proportion to that 
which it would have had if the respondent had not (when not 
responsible for his actions) already made attempts on her life; 
and that the said threat amounted to cruelty for which the 
petitioner was entitled to dissolution of marriage. 


In Attorney-General, at the relation of Martin v. Finsbury 
Borough Council (The Times, 29th July), Simonps, J., dismissed 
a motion, which was treated as the trial of the action, in 
which a ratepayer sought an injunction to restrain the defen- 
dant from proceeding with a scheme to construct a deep 
A.R.P. shelter in the borough as being ultra vires the council. 
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Innkeepers’ Liability. 


In Shacklock v. Ethorpe, Ltd. (1939), 55 T.L.R. 895, the 
House of Lords critically examined the degree of care that 
a guest should take of valuables in a small country hotel. 
Is it negligent not to lock your bedroom door and not to leave 
the key in the office? Is it your duty to deposit your 
valuables in the hotel safe? Ought you to know whether 
there is a safe or not ? 

Lord Maemillan in a luminous speech restated the old 
principles with clarity. The short answer is plain: it all 
depends upon the circumstances of the case. Greaves-Lord, J., 
sitting without a jury, and with all the facts before him, 
came to the conclusion that Mrs. Shacklock had not failed 
in the due care of her jewellery at the “ Bull Hotel,” a small 
country hotel with twenty bedrooms in Gerrards Cross. True, 
she had not locked her bedroom, nor had she left the key in 
the office ; but who does this in a small hotel in the country ? 
The Court of Appeal thought that she should have deposited 
in the safe the £24 in notes and the jewels worth £602— 
jewels of “an ordinary description such as any lady of her 
position might have with her,” Lord Macmillan commented ; 
but from a conversation with the young woman in the recep- 
tion office, the day before she went up to London, and the 
day before the theft, the plaintiff received the impression 
that there was no safe in the hotel. Greaves-Lord, J., found 
that this was a “genuine misunderstanding” on her part ; 
the Court of Appeal held that she should have deposited the 
jewellery in the safe which was in the room of the manageress, 
or even, Slesser, L.J., opined, in a neighbouring bank. 

The House of Lords thought that the conclusion reached 
by the learned judge was “in the whole circumstances ” 
justified, and “ ought not to have been disturbed.” After all, 
the trial judge alone sees and hears the witnesses and marks 
their demeanour; he it is who can form an almost decisive 
opinion of their credibility. Is not this, perhaps, the reason 
why Greer, L.J., on his retirement from the Bench, declared 
with paradoxical truth that judges, he thought, should begin 
their work in the House of Lords, pass to the Court’ of Appeal, 
and finally proceed to the highest and hardest task of all, 
the task of a judge of first instance ? Often in recent years 
has the Court of Appeal (if one may respectfully say so) 
tended to take a more academic view of the facts than the 
trial judge, perhaps inevitably ; the shorthand note cannot 
communicate the “atmosphere” of a case, or all the 
“imponderables.” But the House of Lords—and this is why 
the supreme appellate tribunal is essential—usually resolves a 
dispute by applying some simple and fundamental principle in a 
way, perhaps, which appears quite ordinary but yet, in the last 
resort, is nothing other than the common sense of the matter. 

An example, recent and outstanding, may be found in 
Radcliffe v. Ribble Motor Services, Ltd. [1939] A.C. 215; here 
the House re-stated the doctrine of ‘ common employment,” 
reversing the somewhat narrow interpretation placed by the 
Court of Appeal upon the term “common work”: [1938] 
2 K.B. 345. Several examples may be found in the volume of 
appeal cases for 1938. Thus, in Fender v. St. John-Mildmay 
[1938] A.C. 1, it was held, reversing the Court of Appeal in 
[1936] 1 K.B. 111, that a promise to marry made between 
the decree nisi and the decree absolute was valid. Then, in 
Rowell v. Pratt [1938] A.C. 101, it was decided that a return 
made to the Potato Marketing Board by a grower of potatoes 
is privileged from production in all legal proceedings other 
than those mentioned in the proviso to s. 17, subs. (2), of 
the Agricultural Marketing Act, 1931; Court of Appeal 
reversed [1936] 2 K.B. 226. And, finally, Avery v. L.& N.E.R. 
Co. [1938] A.C. 606, stated the duty of a judge to ignore the 
fact that the children are claiming workmen’s compensation, 
in assessing the damages recoverable by a widow in an action 
based upon negligence; thus reversing the decision of the 
Court of Appeal in [1937] 2 K.B. 515. 


‘ 


Returning now to the principles of the innkeeper’s liability, 
restated by Lord Macmillan in Shacklock v. Ethorpe, Lid., 
supra, “* By the common law of England,” observed the learned 
lord, “an innkeeper is responsible to his guests if any of 
their goods are lost or stolen while on#his premises”’ (at 
p. 896 of 55 T.L.R.). 

The historical reason for this rule is the special risk to which 
the goods of travellers were exposed owing to “ the danger of 
collusion between innkeepers and thieves.” Negligence is 
irrelevant : see Holmes, “* The Common Law,” 1882, p. 201. 
The legal status of an innkeeper depends— 

“not upon bailment, or pledge, or contract, but upon the 

custom of the realm with regard to innkeepers . the 

innkeeper’s liability is not that of a bailee or pledgee of 
goods ; he is bound to keep them safely. It signifies not, 
so far as that obligation is concerned, if they are stolen by 
burglars, or by the servants of the inn, or by another guest ; 
he is liable for keeping them safely unless they are lost by 
the fault of the traveller himself.” 
This is how Lord Esher, M.R., put the liability in Robins & Co. 
v. Gray [1895] 2 Q.B. 501, 503, 504. “The fault of the 
traveller himself,” this will excuse the innkeeper: the fault 
(be it observed), not the negligence or the contributory 
negligence of the traveller, for he owes no duty of care to the 
innkeeper, which he has broken; it is simply that he was 
careless.” 

In the present case there was no dispute about the law ; 
the question was whether, on the facts, Mrs. Shacklock was 
herself to blame. Greaves-Lord, J., said ‘‘ No”; the Court of 
Appeal thought otherwise. 

She had gone to London on the morning of the day of the 
theft. Before leaving she placed her jewels and money in a 
jewel case. Having locked this, she put it in a“ fairly massive ”’ 
dressing case with three locks, which she also locked. She 
placed the case under a baggage stand in her bedroom ; she 
did not lock the door or hand in the key. On her return in 


the evening the dressing case was found forced open; the 
jewel case had disappeared. The theft was committed by 
an expert thief who had taken an adjoining bedroom. He 


was subsequently arrested and pleaded guilty. 

The hotel said that for two reasons the lady was herself to 
blame. First, she did not lock her door or leave the key 
in the office ; secondly, she failed to deposit the jewellery in 
the office for safe custody. 

“There is no obligation on a guest at an inn to lock his bed- 

room door. Though it is a precaution which a prudent 

man would take, I am far from saying that the omission 
to do so alone would relieve the innkeeper from his ordinary 
responsibility. The fact of the guest having the means 
of securing himself, and choosing not to use them, is one 
which with the other circumstances of the case should be 
left to the jury’: per Montague Smith, J., in Oppenheim 

v. White Lion Hotel Co. (1871), L.R. 6 C.P. 515, 522. 

In other words, it is a question of fact. The learned judge 
continues :— 

“The weight of it must, of course, depend upon the 
state of society at the time and place. What would be 
prudent in a small hotel, in a small town, might be the 
extreme of imprudence at a large hotel in a city like Bristol, 
where probably 300 bedrooms are occupied by people of 
all sorts.” 

The “ Bull” is a small hotel in a small country town ; the 
staff can see who comes and goes; guests do not lock their 
door or leave their key in the office, nor was there any notice 
requesting this to be done. Mrs. Shacklock had stayed there 
several times. Once when she locked the door and took the 
key her room had not been cleaned ; no duplicate keys or 
master key existed. Under these circumstances failure to 
lock her door and deposit the key could not constitute 





carelessness, 
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But the Court of Appeal decided that she was imprudent 
in not depositing her jewellery in the office. That depends, 
observed Lord Macmillan, to some extent, upon the nature 
and value of the articles. Jewels of “ exceptional value ” 
demand “special precautions,” e.g., locking the door or 
depositing the articles at the office. These twenty-three 
jewels were ordinary and miscellaneous; she had not worn 
them at the hotel, nor did anyone know that they were in her 
room. In the small reception office there was a notice stating 
that the proprietors would not be responsible for property 
left in the hotel unless it was deposited in the office and a 
receipt were taken. But this notice the lady had not seen, 
nor was it conspicuous. The day before she went up to 
London she asked the receptionist to take charge of an opal 
necklet, and in conversation got the impression—a genuine 
misunderstanding—that there was no safe. A safe in fact was 
available. She had not failed to take “the ordinary care 
which a prudent person might reasonably be expected to 
take in the circumstances’; so the trial judge held; Lord 
Atkin declared that he would have come to the same decision. 








Company Law and Practice. 


WHEN a company comes to be wound up the liquidator 


very often has to consider whether its 
Misfeasance failure has not in some degree been brought 
Summonses. about by the mismanagement of the 
directors. Mismanagement may take a 


variety of forms. If the liquidator can lay his finger on any 
definite act, such for instance as the making of a secret 
profit or the payment of dividends out of capital, he will 
probably not have much difficulty in making the directors 
liable. But mismanagement more often consists of a course 
of conduct and then it will not only be more difficult to prove 
that the directors did in fact commit some breach of duty 
but also it will be very difficult to specify exactly the damage 
which their conduct has caused to the company. It is 
unfortunately by no means uncommon to find eases in which 
directors sadly underrate the amount of care and attention 
which they ought by virtue of their office to devote to the 
affairs of the company. Directors are entitled to rely on the 
honesty and integrity of managers and other highly placed 
servants, but they are not entitled to regard themselves 
merely as salaried figureheads. Reliance may be misplaced 
and when on a winding up it is discovered that trusted persons 
have been unworthy of the trust reposed in them, the question 
will arise whether and at what stage the directors ought 
to have found out that they were harbouring a rogue. It 
may be that some occurrence or series of occurrences should 
have put them on their guard and prompted an inquiry. 
If this can be established, then the liquidator will be in a 
position to say that as from a certain date the directors were 
negligent. But he must go a step further before he can safely 
initiate proceedings. He must be able to say exactly how 
much damage resulted from that negligence. He must go 
through the company’s books and be prepared to point out 
each particular item of expense which in his contention would 
have been saved if the directors had paid due attention to the 
business. If the liquidator can do this, he can then add up 
the items and make a claim against the directors for the 
total. There is no denying that the liquidator is not in a 
strong position. Moreover, the worse the company’s affairs 
have been handled, the weaker will his position be. If the 
books and accounts have not been properly kept as required 
by the Act, then it will be almost impossible for him to 
quantify the effects of negligence, even if the fact of negligence 
is as clear as daylight. He may in such a case get some 


assistance from an examination under s. 214, but this pro- 
ceeding is often rather a shot in the dark, and if the assets 
in the liquidation are not very large, he will have to face the 
question whether it would not be better to apply what there 


is towards satisfying the creditors instead of risking the loss 
of a substantial part in abortive proceedings. In some cases 
he may be able to have recourse to s. 216 and get an order for 
a public examination of the directors, but this course is only 
available in the special class of case where the official receiver 
has made a further report stating that in his opinion a fraud 
has been committed. In the usual case it will only be possible 
to get an order under s, 214 for a private examination—unlike 
the similar proceedings under the Bankruptey Act, which are 
always public. 

At this point I think I should refer to the Companies 
(Winding up) Rules, 1929. The rules applicable to mis- 
feasance proceedings are rr. 66 to 69, inclusive. Shortly, 
they provide as follows: Proceedings in the High Court 
must be started by a chamber summons which must state the 
grounds for the application and must be served in the same 
way as an originating summons on every person against whom 
an order is sought. No affidavit need be filed in support 
before the return of the summons. If the winding up is a 
compulsory one, then the summons will be a summons in the 
winding up; if the winding up is a voluntary one, then the 
summons will in most cases be an originating summons, though 
in some cases it may be an ordinary summons if there have 
already been other proceedings started which are still on foot. 
On the return of the summons the court may order points of 
claim and points of defence to be delivered and give such other 
directions as may be necessary. In practice points of claim 
and points of defence are almost invariably required. The 
proceedings then continue in very much the same way as an 
action in which the ordinary forms of pleadings have been 
delivered. The rules to which I have referred give directions 
concerning further matters of procedure, but I do not propose 
to pursue them now. 

A word as to costs. The costs of a misfeasance summons 
will in the ordinary way come out of the assets available in 
the liquidation as an expense of the liquidation. The court 
has, however, the power to order the liquidator to pay the 
costs personally. In In re W. Powell & Sons [1896] 1 Ch. 
681, Romer, J., said this: “The court undoubtedly has 
jurisdiction . to order a liquidator personally to pay 
costs, and in my opinion the court would do so in any case 
where it would be just that the liquidator should be ordered 
to pay the costs.” The learned judge then added: ‘‘.. . I 
think that the court, in considering whether the liquidator 
ought or ought not to be ordered to pay the costs personally, 
would have regard to the fact that an application for an order 
that he should give security for costs had been made and 
had been opposed, gnd that the court had refused to order 
security for costs on the ground that there would be jurisdiction 
at the trial to order him to pay them.” In In re Western 
Counties Steam Bakeries and Milling Company [1897] 1 Ch. 
617, the Court of Appeal ordered a liquidator personally to 
pay the costs of a misfeasance summons. On the other 
hand, the court may also order the respondents to pay the 
costs even where the liquidator’s claim has failed. This was 
done in the Irish case of In re David Ireland and Company 
[1905] 1 Ir. R. 133. In that case it was established that the 
directors had been guilty of gross negligence and breach of 
duty, and that such negligence and breach of duty were the 
cause of the liquidation. It was found, however, that the 
company had sustained no pecuniary loss and accordingly 
the liquidator’s claim failed. The Master of the Rolls ordered 
the directors to pay all the costs of the proceedings in the 
Rolls Court and this order was affirmed on appeal to the 
Court of Appeal. The question to be determined was, in the 
words of FitzGibbon, L.J., ‘‘ whether under the circum- 
stances of the case, there was evidence of misconduct on the 
the part of the directors which would justify making them 
not only bear their own costs, but also indemnify the assets 
of the company against the costs of investigating their 





dealings with the company’s money, having regard to the fact 
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that the company, in the result, lost no money through the 
transaction.” The decision, which would, it is thought, be 
followed in the courts of this country, is a useful one to a 
liquidator whois in the position of being able to prove negligence. 
but is in the dark as to whether the company has suffered any 
loss or not. “If misconduct was _ proved,” continues 
FitzGibbon, L.J.,. “‘and if, but for that misconduct, the 
proceedings would not have been necessary, the causa causam 
of the proceedings was the misconduct of the directors ; and 
if the proceedings were primd facie proper and even necessary 
for the liquidation, the fact that the misconduct did not result 
in ultimate loss does not oust the jurisdiction to make the 
parties who caused the litigation bear the costs of it.” This 
is of course an exception to the general rule, laid down in 
Dicks v. Yates, 18 Ch. D. 85, and other cases, that where a 
plaintiff is shown to have no right or title to sue the defendant 
there is no jurisdiction to order the defendant to pay the costs 
of the action. The exception operates only in cases where 
the plaintiff has been led to bring the action—and misfeasance 
proceedings are only an action in a special form—through 
some act or omission of the defendant which amounts to a 
breach of duty or breach of trust: see per Holmes, L.J., in 
In re Western Counties Steam Bakeries and Milling Company, 
supra, at p. 146. 

This brings me to the vexed question of the position of a 
director and the nature of his duties and of his liability. 
A director is not liable in the same way as a trustee and yet 
at the same time he is not in the same position as an ordinary 
agent. His position is made up of a bit of both. He is to a 
certain extent a trustee—it would not be possible now to 
controvert that proposition—but he is equally certainly 
not a full trustee. There are a great many cases which deal 
with this question, and perhaps the most helpful statement 
is to be found in the judgment of James, L.J., in Smith v. 
Anderson, 15 Ch. D. 247, at p. 275. I have not enough space 
left in this article to go into the very complicated questions 
which may arise out of a director’s anomalous position, 
but I want to draw attention to one aspect of the matter 
to which a liquidator must always give due attention before 
deciding to launch misfeasance proceedings. 

I mean the Statutes of Limitation. It was held in Jn re 
Lands Allotment Company [1894] 1 Ch. 616, that directors 
could take advantage of s. 8 of the Trustee Act, 1888, which 
enables trustees in certain cases to plead the Statutes of 
Limitation. Lindley, L.J., in his judgment says this: “‘ We 
are asked to say that directors are liable upon the 
footing that they committed a breach of trust, but that they 
are not entitled to the benefit of the Statute of Limitation 
which was passed for the benefit of trustees. I cannot be 
party to any decision so supremely absurd. Although directors 
are not, properly speaking, trustees, yet they have always 
been considered and treated as trustees of money which comes 
to their hands or which is actually under their control; and 
ever since joint stock companies were invented directors have 
been held liable to make good moneys which they have 
misapplied upon the same footing as if they were trustees, 
and it has always been held that they are not entitled to the 
benefit of the old Statutes of Limitation, because they have 
committed breaches of trust and are in respect of such moneys 
to be treated as trustees. Then, when the Legislature passed 
an Act of Parliament—the Trustee Act, 1888—protecting 
trustees against actions for breaches of trust, how can it be 
with any reason said that directors are not to have the benefit 
of this statute? I cannot go that length. I am satisfied that 
the statute does apply.” As a result of this decision a 


liquidator will be barred from taking misfeasance proceedings 
against a director if six years have elapsed since the act or 
omission complained of, unless the claim is based on fraud or 
is for the recovery of trust property or the proceeds thereof 
still retained by the director or previously received by him 
ad converted to his own use. 








A Conveyancer’s Diary. 


In the recent case of Lawrence v. South County Freeholds, 
Ltd. [1939] W.N. 167, it was held that a 


Schools school of music and dancing (a) amounted 
and Restrictive to a common law nuisance, and (6) was 
Covenants. within the mischief of a covenant not to 


“carry on any trade or business except 


only a school or seminary, surgeon or apothecary.” An 
injunction was accordingly granted on the footing of 


nuisance against the occupiers of the school premises, but 
the action failed against the freeholder because the plaintiffs 
were not in a position to succeed in an action upon the 
covenant. 

It may, however, be worth while to review the other 
cases in which various restrictive covenants have been 
considered in connection with schools. 

Keeping a school is always an infringement of a covenant 
not to use the premises for the purpose of business. “* Business” 
is ‘‘ a wide and flexible term,” as Luxmoore, J., said in Barton 
v. Reed [1932] 1 Ch. 362, but it covers almost all serious 
occupations, as Lindley, L.J., explained in Rolls v. Miller, 
27 Ch. D. 71, at p. 88. Accordingly, schools for boys or girls 
have been held to be businesses in Kemp v. Sober, 1 Sim. : 
(x.s.) 517; Johnstone v. Hall, 2 K. & J. 414; Wickinden v. 
Webster, 6 El. & Bl. 387; Doe d., Bish v. Keeling, 1 M. & 8. 
95; and now in Lawrence v. South County Freeholds, Ltd., 
supra. It makes no difference whether or not the school is 
one run for private profit; the profit-making element is not 
a necessity in constituting a business. For example, in the 
well-known case of Rolls v. Miller, supra, the activity 
restrained as being a business was the carrying on of a 
charitable home for working girls. So far does the principle 
go, as stated in the decisions, that in one case I felt unable to 
advise that an endowed almshouse could safely be erected 
on land affected by such a covenant. I do not think the 
question of profit was discussed in any of the school cases, 
but I have not the slightest doubt that a “ public ” or even a 
state school would infringe a covenant against user for 
business, just as much as a private one. 

On the other hand, it is equally clear that carrying on a 
school is not carrying on a “ trade.” In most cases, of course, 
the covenant is against both ‘ trades”? and * businesses ” 
if it is against either. But occasionally “trade” stands 
alone. “ Business” is the genus, and “ trade” a species, 
as was explained by Denman, C.J., in Doe d., Wetherell v. 
Bird, 2 A. & E. 161. What differentiates a trade from other 
sorts of business was there stated to be that a trade is conducted 
by buying and selling. The line may be difficult to draw in 
some cases, but though in a sense education is sold by a 
private school-master, he certainly does not buy it, and in 
any event “trade”’ is probably limited to something more 
material. Thus, in German v. Chapman, 7 Ch. D. 271, an 
institution for daughters of missionaries, which would be 
an undertaking very much like a school, and would certainly 
be a “ business,” was held not to be a “ trade.” 

The covenant against user for business is not only infringed 
by the main school premises where the teaching and other 
principal activities are carried on. It is also infringed by the 
maintenance on a piece of ground subject to such a covenant 
of premises ancillary to the school. Thus, in Hobson v. 
Tulloch [1898] 1 Ch. 424, the infringing activity was the 
maintenance on the site of a boarding-house in connection 
with a school half a mile away. 

A school may or may not be so conducted as to amount 
to a nuisance at common law. Thus, in Lawrence v. South 
County Freeholds, Ltd., supra, the injunction was granted 
on the basis that it was so, but in Harrison v. Good, L.R. 11, 
Eq. 338, it was held that the state school in question was not 
tortiously conducted, though the evidence to the 
unpleasantness which it caused was very strong. 
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In the latter case there was a covenant against user in such 
a manner as to cause a nuisance, and the Vice-Chancellor 
treated the covenant as directed only against common law 
nuisances. But, as was pointed out in Tod-Heatly v. Benham, 
40 Ch. D. 80, there would be no value in a covenant so 
restricted, since the activity complained of would be in any 
event actionable as a tort, and it is now usually supposed that 
activities short of common law nuisances may infringe a 
covenant against causing a nuisance. 

However that may be, the more common covenant is 
against causing a “‘ nuisance or annoyance ” to the covenantee, 
and “ annoyance ”’ is certainly a much wider word. A large 
variety of things have been held to infringe such a covenant. 
The cases go so far that it seems that a school must almost 
necessarily be an “ annoyance” to the occupants of neigh- 
bouring premises. It was said in Kemp vy. Sober, supra, 
that the girls’ finishing school there in question was 
an “annoyance,” not only because it would cause the 
noise of singing and dancing, but because of the young ladies’ 
“relations and friends continually calling upon them.” 
What an “ annoyance ”’ is depends, of course, to a considerable 
extent upon the circumstances of the neighbourhood, and 
current taste. Thus, while the Victorian judges would 
certainly have thought that the modern noises incident to the 
reception of wireless broadcasting in one flat were an annoy- 
ance to the occupants of the flat above, it is highly unlikely 
that such an action would succeed in our disturbed days 
unless the reception of the signals was abnormally loud. 
Accordingly, something must be allowed for the fact that 
Kemp v. Sober was tried about ninety years ago. But even 
as late as 1899, Romer, J., was of opinion that a preparatory 
school for boys carried on in the ordinary way might cause a 
“disagreeable noise or nuisance,” though, perhaps, not an 
“injurious or offensive ” one. At the present day the 
solicitor for an intending school-master ought not to allow 
his client to purchase a site affected by a covenant against 
annoyance. But if his client is in occupation of such a site, 
and is the defendant in an action on the covenant, it may 
well be worth defending the action if the school is carried on 
with anything approaching decency. 

User as a school is not, of course, user for “ private residence 
only,” and the institution in question in German v. Chapman, 
infringed this covenant. Even user as a boarding-house in 
connection with a school elsewhere infringes such a covenant 
(Hobson v. Tulloch, supra). Though the pupils doubtless 
“reside” in a boarding house, such a building cannot 
be described as used for private residence. 

As we have seen, schools of any sort infringe a covenant 
against user for business, or against user save for private 
residence, or probably one against causing annoyance. But 
where user as a “school” is excepted out of one of these 
categories of prohibited activity, it is not every school which 
is permitted: Lawrence v. South County Freeholds, Ltd. 
It seems clear that “school” in such a context would refer 
only to a school in which children or young persons receive a 
general education, more or less on conventional lines, and not 
to a specialised school, such as one for music or dancing, 
whether for children or adults, and probably not an institution 
for adult education. For example, an institution in which 
young adult women are taught shorthand and typewriting 
would certainly infringe a covenant against user for business, 
and one against user save for private residence; it probably 
also infringes one against causing a nuisance or annoyance, 
and would probably not be saved by a proviso permitting 
user asa school. Some allowance must, of course, be made for 
the facts that the covenant in Lawrence v. South County 
Freeholds, Ltd., also referred to a “‘ seminary ” as permissible 
and that it was entered into almost a century before the court 
adjudicated upon it. Perhaps during that period the meaning 
of the word has shifted to some extent, with the consequence 
that a similar exception to a modern covenant might be less 





narrowly construed. But, though such considerations might 
furnish arguments for the defence in an action, a purchaser, 
who is free to go elsewhere, would be unwise to purchase the 
land in reliance upon them. 





Landlord and Tenant Notebook. 


** A MORTGAGE deed sometimes contains an agreement that 
the mortgagor shall be tenant to the 





Effect of mortgagee at a rent; or a power enabling 
Tenancy the mortgagee to distrain for interest, by 
Created by which no tenancy is created. The object 
Mortgage of such provisions is generally to further 
Deed. secure the payment of the interest, an 


object more completely effected by adopting 
the former than the latter mode of framing the deed ; because, 
whilst the former makes the mortgagor tenant at will only 
to the mortgagee, so that his interest may be put an end to 
by demand of possession, and at the same time creates a rent 
properly so called with all its incident remedies, the latter mode 
operates merely by way of personal licence from the 
mortgagor, and affects his interest only.” So runs a passage 
from the notes to Keech v. Hall (1778), 1 Dougl. 21, and 
Moss v. Gallimore (1778), 1 Dougl. 279, in ** Smith’s Leading 
Cases’; and a passage which was cited with approval (split 
infinitive and all) by Brett, M.R., in Kearsley v. Philips (1883), 
11 Q.B.D. 621, C.A. 

Now there is, at first sight, something artificial about an 
agreement that a mortgagor shall be tenant to his mortgagee. 
A mortgage is a moneylending transaction in which the 
borrower's land is the lender’s security; a tenancy is an 
agreement by which one man becomes entitled to exclusive 
but temporary possession of another man’s land, and 
undertakes certain obligations. 

Prima facie, the two have nothing in common. It is 
therefore of interest to inquire how the courts have dealt with 
these alleged tenancies. It will be found that, as a general 
rule, no fault has been found with the arrangement. 

When all goes well, mortgagor and mortgagee discharge 
their functions without perhaps ever remembering that they 
are also tenant and landlord. The existence of that relation- 
ship is, however, brought home to the mortgagor, and 
sometimes to third parties, when payments are not kept up. 

Thus, in West v. Fritche (1848), 3 Exch. 216, it appeared 
that the plaintiff had mortgaged land to the defendants 
predecessor in title and the mortgage deed provided “ for the 
better and more effeetual recovery of interest of the said 
sum of £800 by and out of the rents, etc., of the said messuage 

. the mortgagor did attorn and become tenant. . . at 
the yearly rent of £40 . . . during so long time as the said 
sum . . . should remain secured upon the said premises . . .” 
The deed was not executed by the mortgagee, but the 
defendant, his executor, levied distress when the plaintiff 
defaulted. It was held that he was entitled to distrain, tor 
the occupation and the covenant between them brought 
about the relationship of landlord and tenant. 

Jolly v. Arbuthnot (1859), 4 De G. & J. 224, took the matter 
rather further, for in this case the mortgagor attorned, by a 
separate deed of receivership, to a receiver who was expressed 
to be agent for both him and the mortgagor. The clause in 
question specifically named a right of distress and gave a 
right of forfeiture. It was held, on appeal, that the receiver 
was entitled to distrain and hold the distress against the 
mortgagor’s assignees in bankruptcy. What is perhaps 
remarkable about this case is the object attributed to the 
device by Lord Chelmsford. After mentioning that at law a 
mortgagor who retained possession was a trespasser, the 
learned Lord Chancellor said: “therefore it is competent to 
them to enter into an agreement by which the mortgagor’s 
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possession may be rendered more secure by the creation of a 
tenancy.” I think this suggestion that the attornment clause 
is inserted for the benefit of the mortgagor is unique. In 
West v. Fritche, supra, it was said, totidem verbis, to be made 
for the more effectual recovery of interest ; and this is the 
commonly accepted view. And at all events, since 1926, 
a mortgagor is never a trespasser ab initio, as it were. 

And, as a tenancy by estoppel is normally created in these 
cases, the nature of the mortgagee-landlord’s estate does not 
really matter. In Morton v. Woods (1869), L.R. 4 Q.B. 293, 
the defendant in an action for illegal distress had no legal 
estate, as he would have none to-day, the reason in this case 
being that the plaintiff had granted him a second mortgage ; 
but the attornment clause plus the plaintiff's occupation 
were sufficient to give him a defence. As Kelly, C.B., pointed 
out, in the case of a tenancy by estoppel the “ landlord ” 
might have no title at all. 

The above case should suffice to show that “ all the incident 
remedies” of the relationship of landlord and tenant are 
made available by an attornment clause; nevertheless, 
Morton v. Woods was attacked in Kearsley v. Philips (1883), 
11 Q.B.D. 621, C.A., when the distrainee was a third party. 
The defendants were mortgagees by demise of a long lease, 
and the mortgage made the mortgagor their tenant at a 
yearly rent, while the tenancy was made determinable by 
seven days’ notice given by them. The mortgagor sub-let 
the premises and the sub-tenant gave the plaintiff a bill of 
sale over certain goods. These goods were on the premises 
when the defendants made their levy for rent in arrear, and 
were distrained upon. It was argued in vain that there was 
“in reality ’’ no relation of landlord and tenant between the 
parties to the mortgage. 

The question of * reality ” has, however, played a part. 
In Ex parte Williams, Re Thompson (1877), 7 Ch. D. 138, 
C.A., mortgagors, borrowing £55,000 at 7 per cent. per annum 
on the security of smelting works of an annual value of about 
£3,000, attorned and became the mortgagee’s tenants from 
year to year at a yearly rent of £20,000. On their filing a 
liquidation petition the mortgagee claimed, as against the 
trustee, the right to distrain for two half-yearly payments of 
“rent.” An injunction was granted and upheld.‘ A person 
cannot make it a part of his contract that in the event of 
bankruptcy he is to get some additional advantage which 
prevents the property being distributed under the bankruptcy 
laws ’’ was the principle applied by James, L.J. 

The above was distinguished in Ex parte Voisey, Re Knight 
(1882), 21 Ch.D. 442, C.A., in which a good deal was said about 
the genuineness or otherwise of tenancies purporting to be 
created by attornment clauses in mortgage deeds. This case 
arose out of a building society mortgage under which the 
mortgagees were entitled to enter into possession or receipt of 
rents if the mortgagor should be three months in default or 
should become bankrupt. On the mortgagees becoming so 
entitled, the mortgagor was to become their monthly tenant, 
the rent being whatever he ought to pay for the particular 
month. The mortgagor did default, and the society distrained 
for £664 due to them ; on the same day a bankruptcy petition 
was filed on the strength of an act of bankruptcy committed 
a week or so before. After adjudication two further distresses 
were levied in succeeding months. 

In seeking to restrain the mortgagees the main point in the 
argument advanced by the trustees in bankruptcy was that 
the attornment clause was a device such as had been con- 
demned in Ex parte Williams, supra. This was rejected 
because (a) attorning to a rent equal to the capital and 
interest and = fines repayable would not negative an 
intention to create the relation of landlord and tenant, and 
(6) the evidence did not show that the rent was excessive having 
regard to the value of the property ; and there was nothing to 
show that the parties did not mean what they had written, 
or that they intended to defraud other parties. 








Another point sought to be made was that the rent was 
uncertain ; but it was pointed out that variable rents were 
common and well recognised, e.g., in agricultural tenancies. 

There are other “incident remedies,” and they include 
those intended to expedite recovery of possession. In 
Daubuz v. Lavington (1884), 13 Q.B.D. 347, a mortgagee was 
held to be entitled to avail himself, gua landlord, of R.S.C., 
Ord. III, r. 6 (#) (see now Ord. III, r. 6 (2), and Ord. V, r. 5(a)), 
plus Ord. XIV. “ By this deed,” said Lord Coleridge, C.J., 
“the relationship of landlord and tenant is created between 
them, and if so, it matters not that their relationship of 
mortgagor and mortgagee remains. Mortgagor and mortgagee 
may be landlord and tenant.” (I may mention that in the 
relevant clause in that case the mortgagees expressly 
“ demised” the land to the mortgagor; since the passing 
of L.P.A., 1925, it may be as well to confine oneself to an 
attornment, as the mortgage is itself necessarily, unless by 
charge of deed, to operate as “‘a demise of the land to the 
mortgagee for a term of years absolute.” The latter can, of 
course, re-demise ; but it is not necessary). Likewise, when the 
rent reserved does not exceed £20 per annum, the Small 
Tenements Recovery Act, 1838, may be invoked and possession 
recovered in a court of summary jurisdiction, as was 
demonstrated in Dudley and District Benefit Building Society 
v. Gordon [1929] 2 K.B. 105. 








Our County Court Letter. 
THE TRAINING OF GREYHOUNDS. 
In Knowle Greyhound Stadium (Bristol), Ltd. v. Britten, 
recently heard at Bristol County Court, the claim was for 
£28 16s. 3d. in respect of the boarding and training of four 
greyhounds. The plaintiffs’ case was that the dogs were 
lodged with them from February to December, 1938. The 
charge was ls. ld. a day when they were not racing and 3s. 
when they were racing. The winnings of the dogs were set 
off against the charges, and settlements were due monthly. 
Prizes varied from £3 for first place, £1 for second and 10s. for 
third place. The cost of keep and training in the above 
period was £60 6s. 3d., from which there was a deduction for 
winnings of £31 10s., leaving due the amount claimed. The 
defendant had never disputed the monthly accounts, and was 
aware of the system in vogue with regard to boarding and 
training dogs. The plaintiffs did not employ the trainers, 
but the latter held licences and were permitted by the plaintiffs 
to board and train dogs. The dogs were booked in by the 
trainer, but the owner paid the plaintiffs the agreed charges. 
A deduction was made by the plaintiffs for kennel rent of 
ld. from every Is. Id. and Is. from every 3s. The balance 
was paid by the plaintiffs to the trainer, who was responsible 
for feeding and training the dogs. Any variation in this 
system was only made by a special agreement in writing, 
which the defendant had not made. The defendant's case 
was that he and another man were joint owners of the dogs, 
which had been bought for the purpose of being raced for profit. 
In view of a private agreement with the trainer, the defendant 
was not liable to the plaintiffs. His Honour Judge Wethered 
observed that the defendant and the other man stood to win 
or lose in equal shares. They were, therefore, partners, and 
each of them was liable for the whole of the debt. The 
defendant had ignored the plaintiffs’ statements of account, 
and had never repudiated liability or alleged that there was 
a private agreement with a trainer. Judgment was given 
for the amount claimed, with costs. 
SALE OF BARLEY BY SAMPLE. 

In Jacklin v. Mawer and Son, recently heard at Lincoln 
County Court, the claim was for £45 9s. 7d. as the price of 
barley, and the counter-claim was for £24 Is. 4d. as damages 
for breach of the implied condition under the Sale of Goods 
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Act, 1893, s. 15. The plaintiff was a farmer, and his case 
was that he had shown a sample of barley to the defendants, 
who bought twenty-nine and a half quarters without asking 
for a warranty that it was fit for malting. The price was 
agreed at 30s. 6d. per quarter, but the plaintiff also claimed 
9s. 10d. as sack hire, as the barley was not fetched within the 
agreed time of one week. The case for the defendants was 
that they had bought the barley in reliance on the sample. 
The maltsters, however, had found that the bulk was seed 
barley, which was useless for malting. Apparently it had 
not been correctly harvested, and was not sweet and contained 
moisture. The defendants had, therefore, re-sold the barley 
at 23s. a quarter, and were entitled to be re-imbursed by the 
plaintiff for their loss. His Honour Judge Langman observed 
that a comparison of two specimens of the barley, by sight 
and smell, had shown that the bulk did not correspond 
with the sample. At the time of the sale, however, the 
plaintiff had given no warranty and was entitled to payment. 
The sample did not reveal any of the defects which were 
found to exist in the bulk, but barley sold must answer the 
ordinary requisites of barley, and be sweet and free from 
moisture. The defendants were, therefore, entitled to an 
allowance on their counter-claim. Judgment was given for 
the plaintiff for £45 9s. 7d., with costs, and for the defendants 
for £17 13s. 6d., with costs. 








Obituary. 
LORD KINROSS. 

Lord Kinross, K.C., Sheriff of Dumfries and Galloway 
since 1927, died at a nursing home in Edinburgh, on Friday, 
28th July, at the age of sixty-nine. He was educated at 
Harrow and Balliol College, Oxford, and in 1897 he became 
an advocate of the Scottish Bar. From 1920 to 1925 he 
was Advocate Depute, and he took silk in 1927, becoming 


Sheriff of Dumfries and Galloway the same year. He 
resigned last June on account of ill-health. 
His Honour R. EK. OSBORNE, K.C. 
His Honour Robert Ernest Osborne, K.C., formerly 


Recorder of Londonderry and a county court judge, died 
on Saturday, 29th July, at the age of seventy-eight. He 
was called to the Irish Bar in 1886, and took silk in 1914. 
He was a county court judge and Recorder of Londonderry 
from 1919 until his retirement last year. : 


Mr. H. W. DOLLAR. 

Mr. Henry Watt Dollar, Barrister-at-Law, of New Square, 
Lincoln’s Inn, W.C., died at Niton Undercliff, Isle of Wight, 
on Sunday, 30th July. Mr. Dollar was called to the Bar 
by the Middle Temple in 1909. 


Mr. W. W. HODGSON. 


Mr. William Wetherell Hodgson, solicitor, of 
Yorks, died on Monday, 24th July. Mr. 
admitted a solicitor in 1906. 


Mr. T. H. WHITELEY. 

Mr. Thomas Henry Whiteley, solicitor, a partner in the 
firm of Messrs. Whiteley & Bevan, of Nantwich, died at 
Nantwich, on Monday, 31st July, at the age of seventy-seven. 
Mr. Whiteley was educated at Charterhouse, and was admitted 
a solicitor in 1885. From 1917 to 1938 he was Registrar 
of the Crewe County Court, and from 1932 Joint Registrar 
with his partner, Mr. Arthur O. 
and Northwich County Courts. 
Income Tax 
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Sevan, of both the Crewe 
He was Clerk to the Com- 


missioners of and Land Tax for the Crewe 


Division, and was a Past President of the Chester and North 
Wales Incorporated Law Society. 
at Nantwich since 1891. 


Mr. Whiteley had practised 








To-day and Yesterday. 
LEGAL CALENDAR. 


On the 3lst July, 1831, the condemned ce! 
at Maidstone had a singular tenant, a boy of 
fourteen, short, thickset and strong, who was to be hanged 
for the murder of one of his fellows. He had attacked his 
Victim in a wood and cut his throat, robbing him of some 
money he was fetching for his father. In prison the com- 
posure which he had shown during the trial deserted him 
and he wept bitterly, accusing his mother of bringing him 
He also made a full confession of his guilt. 


31 JULY. 


into the scrape. 


On the following morning, the Ist August, 
he was hanged. Accompanied by the chaplain 
he walked firmly to the scaffold from which he gazed steadily 
at the crowd around. When the rope was round his neck 
he cried in a loud voice: “* Lord have mercy upon us! Pray 
good Lord have mercy upon us! All people before me take 
warning by me!” When asked whether he had anything 
further to say, he only repeated, “ Lord have mercy upon 
my poor soul.” 


1 AuGust. 


At the Wells Assizes on the 2nd August, 1733, 
* Mr. Charles Jones was tried for the murder 
of Mr. Price at Bath in a duel some time ago for which he 
fled to Holland but surrendered against the Lent Assizes. 
Several gentlemen gave him the character of a peaceable 
person and other circumstances appearing in his favour he 
Was acquitted.” 


2 AUGUST. 


3 Avcusr.—Sir Augustine Nicholls died of the “* new ague ” 
at Kendai while on circuit on the 3rd August, 
1616, after nearly four years’ service as a Justice of the 
Pleas. A monument was erected to him where 
he died, but he was buried beneath a tomb of black and white 
marble at Faxton in Northamptonshire. Of his death at 
his post a contemporary wrote : * Judexr mortuus est, jura 
dans.” His * constant and resolute heart rising against 
bribery and corruption ” seems to have stamped itself par- 
ticularly on the memory of those who knew him, and it was 
that he would not take gratuities “even after 
judgment given.” 


‘ 
Common 


recorded 


t Avcusr.—Lord Hermand was appointed a Lord Judiciary 
on the 4th August, 1808. He was one of the 
‘characters ” of the Scottish Courts. 
5 Aucust.—Among the prisoners sentenced at Warwick 
Assizes on the 5th August, 1735, was John 
Amus, convicted of murdering the turnkey of Oxford Gaol 
who was conducting him to Warwick for his trial for horse- 
Among the other prisoners were two cheese factors 
who had conspired to fake a robbery in order to get £200 
from the county. They were sentenced to a fine and to two 
exposures in the pillory. The populace took a dislike to 
them and almost killed them there. 


stealing. 


6 Aucust.—It is now the custom to speak of the Chartists 
as harmless, reasonable men, but they had a 
violent way of pressing even justifiable demands which aroused 
a very natural opposition in the law-abiding. In 1839, the 
police had to disperse an armed gathering of 10,000° men 
in the Bull Ring at Birmingham. William Lovett, the 
secretary of the Chartist Convention, published a manifesto 
of protest liberally applying to the action of the police 
epithets as such wanton, flagrant and bloodthirsty. On 
the 6th August, he was tried at the Warwick Assizes on a 
charge of seditious libel. He insisted on defending himself 
without the aid of counsel, and being convicted, he was 
sentenced to twelve months’ imprisonment. The rigours of 
Warwick Gaol permanently affected his health. 
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THe WeEk’s PERSONALITY. 

At the beginning of the nineteenth century the Scottish 
judges were a rough, tough, but stimulating body of men. 
Many were skilled in the law, all were forceful in character. 
Lord Hermand was cast in that mould. One notable instance 
of his unconventional behaviour occurred at the time of the 
publication of ‘Guy Mannering.” We are told that “ the 
judge was so much delighted with the picture of the life of 
the old Scottish lawyers in that most charming novel that 
he could talk of nothing else but Pleydell, Dandie and the 
High Jinks for many weeks. He usually carried one volume 
of the book about with him and one morning on the Bench 
his love for it so completely got the better of him that he 
lugged in the subject head and shoulders into the midst of 
a speech about some moot dry point of law—nay getting 
warmer every moment he spoke of it he at last fairly plucked 
the volume from his pocket and, in spite of all the remon- 
strances of his brethren, insisted on reading aloud the whole 
passage for their edification.” He was popular with the 
Bar in spite of his sarcasm, his impatience and his restlessness. 
Like many of his contemporaries he was a deep drinker. 
This did no harm to his hardy constitution, for he lived to be 
eighty. 


An Occasion FOR COURTESY. 

The recent trial of Don Julian Besteiro at Madrid was 
conducted in an atmosphere of exemplary good manners. 
The prosecuting counsel, who had been his pupil at the 
University, asked for the death penalty “ with profound 
regret that Besteiro, though an honourable man personally, 
is a nefarious public man for Spain.” The prisoner thanked 
him for his tribute and declared : ‘ I do not ask for a favour- 
able judgment but for recognition of what I am.” The 
sentence passed was one of a long term of imprisonment. 
All this courtesy recalls the remarkable character of the 
proceedings when Gandhi was tried at Ahmedabad in March, 
1922. There was no loss of temper on either side and the 
prisoner, * spite of the protests of his friends, accepted 
responsibility far beyond the charges laid against him. When 
he declared that India was being kept down by the English 
authorities and was becoming degenerate under that rule 
he was not interrupted but was allowed to say all he would. 


THe Most Poiire SENTENCE. 

The end of the trial brought a climax of courtesy. The 
judge, while paying tribute to the accused as a great man, 
explained that his confessions had made the task of the 
court very difficult, adding : ‘‘ I must judge you as a common 
subject of the country.” “ Only as such do I wish to stand 
before you,” came the reply. “I must try and balance 
public interest against the respect due to you,” said the judge, 
adding that the lightest sentence he could pass would be 
one of six years’ imprisonment. At the same time he asked : 
“Would you consider this reasonable? | Tilak received the 
same.” Gandhi expressed pleasure at being linked with 
Tilak, his predecessor. So that was the sentence pronounced 
and the judge observed: “I should like to say that if the 
course of events in India should make it possible for the 
Government to reduce the period and release you, nobody 
would be better pleased than I.” Everybody came out of 
the incident with credit and Gandhi was released two years 
later. 
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Court of Appeal. 
Cromwell Property Investment Co., Ltd. v. Hucks. 


Scott, Clauson and Goddard, L.JJ. 6th June, 1939. 
Costs—CLaim FoR ReENT—WRIT IssvuED SIX Days AFTER 

It FELL DUE—TENDER OF AMOoUNT—DISALLOWANCE OF 

Costs—R.S.C., Ord. XXVII, r. 15, Ord. LXX, r. 1. 

Appeal from Asquith, J. 

A lease of certain premises was held by the defendant, 
a substantial person well able to pay the rent. The rent was 
payable in advance quarterly and it was the landlord’s practice 
to give her notice of its falling due and allow her about 
three weeks for payment. On the 25th March, 1939, shortly 
after the plaintiffs had purchased the reversion, a quarter's 
rent fell due. The plaintiffs made no application for payment, 
but on the 31st March issued a specially indorsed writ claiming 
the amount of the rent and £5 costs. The defendant entered 
an appearance and soon afterwards tendered the amount of 
the rent, but not the £5 claimed for costs. This was at first 
refused, but subsequently accepted generally on account. 
On a summons before the Master the plaintiffs’ costs were 
disallowed, and they were ordered to pay the defendant's 
costs of the summons and of entering an appearance on the 
ground that the proceedings were vexatious and an abuse 
of the court’s process, and an unnecessary incurring of costs. 
Asquith, J., affirmed this decision. 

Scorr, L.J., dismissing the plaintiffs’ appeal, said that 
they had relied on Ord. LXV, r. 1, and Ord. XXVII, r. 2, 
contending that the Master had no jurisdiction to disallow 
their costs. That argument was in conflict with the spirit 
of the rules as illustrated by Ord. XXVII, r. 15. Even if the 
Master might have short-circuited the procedure the matter 
came within Ord. LXX, r. 1. 

CLauson and Gopparp, L.JJ., agreed. 

CounsEL: H. Burt; R. Hillard. 

Souicirors: Wedlake, Letts & Birds; S. F. Miller, 
Mathews & Co. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


In re Landi; Giorgi v. Navani. 


Greene, M.R., Clauson and Goddard, L.JJ. 
30th June, 1939. 


LIMITATION OF ACTIONS—LEASEHOLD PREMISES—T'ENANTS IN 
CommMon—Receret oF RENTS BY ONE FROM 1923 
TWELVE-YEAR PrRIOD—ErFFEect ON RIGHTS OF OTHER 
TENANT IN ComMON—REAL Property Limiration Act, 
1833 (3 & 4 Will. 4, c. 27), s. 12—Law or Property Act, 
1925 (15 Geo. 5, c. 20). 


Appeal from Simonds, J. 





Till the end of 1923 one Landi and one Fantoni occupied 
leasehold premises of which they were tenants in common. 
Thereafter, till his death in May, 1935, Landi received the 
rents, admitting to the other that he was liable to account 
for them and entering in his account book receipts and 
payments which showed that the two were co-owners. In 
1936, Fantoni having also died, his legal personal representative 
sought to recover one moiety of the rents so received and not 
accounted for. Simonds, J., held that the title of Fantoni 
and his legal personal representative had been extinguished. 

GREENE, M.R., allowing the appeal of the legal personal 
representative, said that under the Law of Property Act, 
1925, a fiduciary element was introduced into the relationship 
of the former tenants in common constituting a trust under 
which their obligation as trustees was to sell the property 
and divide the proceeds. In the meantime, their possession 
was that of trustees, since it was in that capacity that they 
held the legal title. Where there were more than four 
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co-owners the effect of the Act was to vest the land in the 
Public Trustee, whose possession and receipt of rents and 
profits was in the capacity of a trustee and none other. 
Further, since the Act, when one co-owner died, his legal 
personal representative had no right to go into possession 
or collect the rents. That right remained in the survivor 
only in the capacity of a surviving trustee and unless and 
until another trustee was appointed his hand alone received 
the rents. The effect of the Act being to deprive the legal 
personal representative of a deceased co-owner of any right 
to go into possession or receive the rents, he could not by that 
means prevent the other co-owner from enjoying the currency 
of the Statute of Limitations if it applied. The Real Property 
Limitation Act, 1833, s. 12, did not on the face of it contain 
language apt to apply to the situation as it existed after 
1925, or to cover the case of two trustees who were also their 
own beneficiaries, because a trustee in possession could never 
be possessing or receiving rents and profits for his own benefit. 
Had the matter stood there no difficulty would have stood 
in the way of the conclusion that s. 12 of the 1833 Act did 
not apply and that the period since 1925 must be dealt with 
on the footing that Landi’s possession was that of a trustee 
in whose favour no Statute of Limitations could run, since 
the rents received by him were trust property so that he was 
accountable for them. But attention had been called to 
8s. 12 of the Law of Property Act, 1925, and it was said that 
it must be so construed as to lead to the result that a tenant 
in common who had been in possession for his own benefit 
till 1925 should be considered thereafter as still remaining in 
possession in a similar character. It was argued that otherwise 
s. 12 of the 1833 Act would be left on the statute book with 
no apparent subject-matter on which he could act. However, 
it would not be strange to find that in dealing with this very 
complicated and novel land law a particular section had been 
left unrepealed. Further, “land ” referred to in s. 12 of the 
1925 Act was defined by s. 205 (1) (ix) as excluding an 
undivided share in land. That was consistent with and flowed 
from the whole scheme of the Act in dealing with undivided 
shares. There was no reason why the Legislature should have 
wished to put trustees of this character in any better position 
with regard to the Statute of Limitations than any other 
trustees. The Statute of Limitations did not run against the 
legal personal representative in respect of rents received since 
1925 which were trust moneys. As to the rents received in 
1924 and 1925, Fantoni’s right had been to claim an account 
and payment under the Statute 4 & 5 Anne c. 3. In respect 
of them, the period of limitation was six years: Limitation 
Act, 1623, s. 3. The right to recover extended only to all 
rents received since 1925. 

CLauson and Gopparp, L.JJ., agreed. 

CounsEL: E. Holland ; Wynn Parry, K.C., and J. Bowyer. 

Soxicirors : Clyde & Co. ; B. Hoddinott & Son. 


[Reported by FRANCIS H. CowPsr, Esq., Barrister-at-Law.} 


Ripon (Highfield) Housing Order, 1938 ; White and Collins 
v. Minister of Health. 

Mackinnon and Luxmoore, L.JJ., and Humphreys, J. 
6th July, 1939. 
Housinc—AcQuIsiTiON OF LAND FOR HOUSING WoRKING 

CLASSES—CoMPULSORY PURCHASE ORDER IN RESPECT OF 

PART OF Pappock AND ParK LAND ATTACHED TO REsI- 

DENCE—CLAIM FoR EXktmprion—ALL RELEVANT Matrrers 

CONSIDERED BY MinistreER—WuHeETHER CoURT ENTITLED 

TO RE-HEAR Marrer—Housine Act, 1936 (26 Geo. 5 

and 1 Edw. 8, c. 51), s. 75. 

Appeal from Charles, J. (83 Sox. J. 298). 

On the 3rd January, 1938, Ripon City Council made an 
order under Pt. V of the Housing Act, 1936, for the compulsory 
purchase of 23 acres of land near a house called ** Highfield ” 
on the outskirts of Ripon. The order was confirmed by the 














Minister of Health in respect of a reduced area of the land. 
Application was made to the High Court to quash the order 
on the ground that the land formed part of a park, and so was 
exempted from compulsory purchase by s. 75. It was stated 
in an affidavit, inter alia, that the estate comprised some 
35} acres, including 27 acres of paddock land; that the house 
was an imposing one of stone and of a size and type to which 
paddock and park land were to be expected to be attached, 
and that an open expanse of park land was an essential in 
addition to the formal garden. Charles, J., held that he could 
not re-hear the matter. 

MacKinnon, L.J., allowing the applicants’ appeal, said 
that a park was defined in the Oxford English Dictionary 
as “* (1) Law: An enclosed tract of land held by royal grant 
or prescription for keeping beasts of the chase ; (2) thence 
extended to a large ornamental piece of ground, usually 
comprising woodland and pasture, attached to or surrounding 
a country house or mansion and used for recreation, and often 
for keeping deer, cattle or sheep.” His lordship referred to 
Pease v. Courtney [1904] 2 Ch. 503, and R. v. Bradford [1908] 
1 K.B. 365, and said that on the evidence in this case he 
was satisfied that the land in question was part of a park 
within s. 75, and that its compulsory purchase was not within 
the powers of the Act. If the Minister had accepted the 
contention that the land had ceased to be park land because 
it was let for grazing that was manifestly wrong, since hundreds 
of parks were so let. In the case of Jn re Bowman [1932] 
2 K.B. 621, the question was purely one of fact, i.e., whether 
certain houses were unfit for human habitation, and there was 
evidence on which the Minister might come to the conclusion 
that they were. Any rule that whenever the Minister had 
made a decision it could not be questioned in court by an 
aggrieved person would reduce to a complete nullity the right 
of anybody to apply to the court under the Second Schedule 
of the Act. His lordship added that s. 75 referred to * part of 
any park,” and that there was nothing to prevent the council 
from acquiring the whole of the property compulsorily. 

Luxmoorg, L.J., and Humpureys, J., agreed. 

CounsEL: Montgomery, K.C., and Done; The Solicitor- 
General (Sir Terence O'Connor, K.C.), and V. Holmes. 

Clarke, Rawlins & Co., for J. H. and H. F. 
Solicitor to the Ministry of 


SOLICITORS : 
Rennoldson, of South Shrelds ; 
Health. 


[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re McEacharn’s Settlement Trusts; Hobson v. McEacharn. 


Bennett, J. 30th June, 1939. 
SETTLEMENT—-ConstRUCTION—PowER TO INvEsT IN “Stocks, 
Funps AND SecuRITIES ”’—WHETHER PowER TO INVEST 

IN FULLY-PAID SHARES OF LimITED CoMPANy. 

In a settlement made in 1927 the settlor recited that she 
desired to make provision for her son and, being absolutely 
entitled to the investments set out in Pts. I and II of the 
schedule thereto, to transfer them to trustees on the trusts 
of the settlement. The investments consisted of ordinary 
shares in limited companies, some incorporated in Great 
Britain (Pt. 1) and some outside (Pt. Il). By cl. 1 the trustees 
were to allow them to remain in the existing state of invest- 
ment so long as they should think fit, or they might with the 
tenant for life’s consent during his life sell them and with 
his consent “ invest the moneys produced thereby . . . in or 
upon such stocks, funds and securities” as they should 
think fit. The question arose whether the trustees could 
invest in fully paid shares in a limited company. 

Bennett, J., said that the answer was in the affirmative. 
There was no real distinction between stock in a limited 
company and fully paid shares in it. The former was merely 
consolidation of the company’s capital, whetber proprietary 
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or borrowed, into a mass for convenience. One could be 
converted into the other and reconverted back (see Morrice 
vy. Aylmer, 10 Ch. App. 148; Henderson v. Henderson’s 
Trustees, 37 Se. L.R. 976). In re Willis [1911] 2 Ch. 563, 
could be distinguished. In the absence of words narrowing 
the meaning of “stock,” the words “ stocks, funds and 
securities ’’ here included fully paid shares. 

CounsEL: Ungoed-Thomas ; W. M. Hunt. 

Soxicitors : Middleton, Lewis & Clarke. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


In re Eves ; Midland Bank Executor & Trustee Co. Ltd. 


v. Eves. 
Morton, J. 30th June, 1939. 
Witt-—ConstrRucTION—ANNUITY TO Wipow— FREE oF 
Income Tax at Current RATE FOR THE TIME BEING 


DEDUCTIBLE AT THE Source ’’---Ricgut to RELIEF AND 


ALLOWANCES. 

A testator who died in 1936 directed his trustees to pay his 
wife during her life the yearly sum of £1,000 ** to be paid free 
of all duties and free of income tax at the current rate for the 
time being deductible at the source by equal quarterly 
payments.” A question arose as to the widow’s right to 
retain income tax relief. 

Morton, J., referred to In re Pettit [1922] 2 Ch. 765, and 
In re Kingcome [1936] Ch. 566, and said that it had been 
argued that the words “ at the current rate for the time being 
deductible at the source ”’ distinguished this case from In re 
Pettit, supra, and that they showed that the widow was 
entitled to retain for her own benefit any reliefs or allowances 
in respect of income tax to which she might be entitled from 
time to time in respect of the annuity. But there was no solid 
ground for distinguishing In re Pettit, supra. It had been 
argued alternatively, that In re Pettit, supra, was wrong and 
should not be followed, but his lordship agreed with it and 
declared on the true construction of the will that the principles 
there laid down applied to the annuity. 

CounsEL: Wilfrid Hunt; S. Kerr; K. Mackinnon. 

Soticirors: Timbrell, Deighton & Nichols; J. A. E. 
Harrisson & Co. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


N. V. Arnold Otto Meyer v. André Aune. 
Branson, J. 23rd May, 1939. 


SHippINc—SaLeE or Copra—BitL or Lapinc—DatEe oF 
SHIPMENT AT CENTRAL Port GIVEN AS THAT OF SHIPMENT 
At CoastaL Out-Port—WHETHER BiLL Goop TENDER. 
Case stated by the Board of Appeal of the London Copra 

Association. 

Contracts were made in December, 1937, and January, 
1938, between the appellant buyers and the respondent 
sellers, for certain shipments of copra by steamer. The goods 
had to be carried from coastal ports by coastal vessels and then 
transferred at the central port of Cebu to an ocean-going 
vessel. In due course the sellers tendered to the buyers 
bills of lading of the Hamburg-Amerika line. In two cases 
the shipment was stated in the bills of lading to have been 
made at the coastal port of Dumaguete, on board the coastal 
steamer “ Kinau.” The remaining bills stated that shipment 
had been made at Cebu, Philippine Islands, on board the 
ss. “ Mecklenburg,” of the Hamburg-Amerika line. The 
buyers admitted that the shipments were all made in the 
respective coastal steamers within the contract time. In 
two cases each bill of lading was dated the 30th January, 1938, 
at “Cebu for Dumaguete, Negros.” <A _ bill dated the 
30th January, at Dumaguete, for 200 tons of copra shipped 
in the “‘ Kinau” was produced at the hearing ;- it was not 





tendered by the sellers to the buyers with the original docu- 
ments. In the case of the remaining four contracts, the 
“ Mecklenburg’ was not at Cebu until after the contract 
period had expired. But it was stated on each bill of lading 
that it purported to cover transit from Cebu ex the coastal 
steamer, and each bill was dated January, 1938. The Board 
of Appeal found that it was customary in the trade to ship 
cargo in coastal vessels from out-ports in the Philippine 
Islands to a central port under through bill of lading by the 
coastal steamer from the out-port to the final port of destina- 
tion, with provision for trans-shipment to an ocean steamer at 
the central port, toexchange the ocean steamer’s bills of lading 
against surrender of the coastal ship’s bills of lading, and to 
date the former bills in accordance with the date of the latter ; 
and that the original coastal bills were never forwarded to the 
final destination, not being treated in the ordinary course of 
business as part of the shipping documents. The Board found, 
so far as it was a question of fact, that all the bills were in a 
form usual in the trade, and were good tenders. They 
therefore awarded in favour of the sellers, and the buyers now 
moved to set aside the award, contending, inter alia, that 
shipment at Cebu should have been in January, 1938. 

Branson, J., said that the appellant buyers argued that 
cases like Hansson v. Hamel & Horley, 66 Sol. J. 421; [1922] 
A.C. 36; and Landauer v. Craven, 56 Sol. J. 274; [1912] 
2 K.B. 94, had laid down certain characteristics which a 
valid bill of lading must possess. Two such characteristics 
were that it must show shipment within the contract time, 
and that it must have been procured on shipment or not long 
afterwards. The buyers argued that the present bills were 
not good tender, having been procured long after shipment 
at coastal ports. But they were in accordance with the 
custom of the trade; so that the only argument left to the 
appellants was that the custom which the Board of Appeal 
had found was invalid because contrary to the law as laid 
down in Hansson v. Hamel & Horley, supra. That argument 
was misconceived. The characteristics required by the 
common law to exist in a bill of lading if it was to be a good 
tender under a c.i.f. contract were so required only because it 
was the general custom of merchants that such a bill should 
possess those characteristics. If in any particular trade there 
was a custom that bills should have other characteristics, 
then in that trade the bills need only conform to that custom 
in order to be good tender. That appeared clearly enough 
from the two cases cited. The only trace of authority to the 
contrary was in the judgment of Atkin, L.J., in Malmberg v. 
H. J. Evans & Co. (1924), 41 T.L.R. 38, at p. 40, an obiter 
dictum, and of doubtful applicability to a casé of custom. 

The award was accordingly upheld except in the case of two 
of the contracts, where his lordship decided in favour of the 
buyers on the ground that shipment was not made from Cebu 
in January, 1938, as provided. 

CounsEL: P. Dean ; Cyril Miller. 

Souicirors : Garrett & Co. ; Thos. Cooper & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Copeman v. Coleman. 
Lawrence, J. 24th May, 1939. 
Revenve—Income Tax-—Ciaim to RepAYMENT OF TAX 

ON BEHALF OF INFANT—PREFERENCE SHARES IN COMPANY 

PURCHASED BY InFANT—COMPANY CONTROLLED BY 

PARENTS. 

Appeal by the Crown by case stated from a decision of 
Commissioners for the General Purposes of the Income Tax 
Acts. 

The respondent Coleman had two children, born 
respectively in 1924 and 1928. In October, 1933, a company 
was registered to take over the respondent’s business, with 
a capital of £1,000 in £1 shares held in equal parts by the 
respondent and his wife, who were directors of the company. 
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In March, 1937, at an extraordinary general meeting duly 
convened, the capital of the company was increased to £6,000 
by the creation of twenty-five preference shares of £200 each, 
redeemable by the company in or before 1957. Those shares 
conferred, inter alia, (a) the right to a fixed, non-cumulative 
preferential dividend of 10 per cent. on the nominal amount 
of the capital for the time being issued, and (5) the right in a 
winding-up to the return of the capital paid up, together with 
all arrears of dividend, before any return of capital should be 
made on any other shares, but without the right to share in 
surplus assets. There was a provision that the rights given to 
holders of the preference shares might be added to or reduced 
with the consent of the company in general meeting, and that 
the company might at any time create further capital with 
priority over the preference capital. One redeemable £10 
share was allotted to each child on payment by it of £10 out 
of its own money, the balance of £190 in each case being 
uncalled capital, and the remaining redeemable preference 
shares were issued on the same terms to various relatives of 
the respondent. In March, 1937, the company declared 
a dividend of 20 per cent., free of tax, on the preference shares, 
i.e., £40 per share, at the same time making a call of £40 a 
share. It was admitted that the children in fact received the 
shares, and that the company was a separate entity. The 
gross dividend in each case was £52 9s. 2d. Accordingly the 
respondent claimed repayment of £12 9s. 2d. tax for the year 
1936-37, on behalf of each of his children. By s. 21 (1) of 
the Finance Act, 1936, ““ Where, by virtue . . . of any settle- 
ment ... and during the life of the settlor, any income is paid 
to or for the benefit of the settlor in any year ... the income 
shall, if at the commencement of that year the child was an 
infant and unmarried, be treated for all purposes of the 
Income Tax Acts as the income of the settlor for that year . . .” 
The Crown, having objected unsuccessfully to the respondent’s 
application for repayment on behalf of the children, now 
appealed. 

LAWRENCE, J., said that the Crown contended that the only 
possible conclusion on all the facts of this case was that the 
transaction by which the shares were created aud allotted to 
the preference shareholders was not a bond fide commercial 
transaction, but was a settlement within the definition in 
s. 21 (9) of the Act of 1936. Reliance was placed on the facts, 
among others, that the children could not have been called 
on to pay up the unpaid capital of £190 per share, and that 
the company clearly had no genuine intention to raise capital ; 
and it was contended that the children’s negligible payment 
of £10 per share was immaterial. A settlor was defined in 
s. 21 (9) (c) as including “ any person by whom the settlement 
was made . . . indirectly, and . . . any person who has provided 
... funds... for the purpose of the settlement...” In his 
(his lordship’s) opinion, it was impossible to come to any other 
conclusion than that this was not a bond fide commercial 
transaction ; further, the respondent was a settlor within the 
meaning of s. 21 (9) (c). The appeal must be allowed. 

CounsEL: The Attorney-General (Sir Donald Somervell, 
K.C.), J. H. Stamp and R. P. Hills ; L. Stein. 

Souicirors : The Solicitor of Inland Revenue ; Capel Cure, 
Glynn Barton & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Bomford v. Osborne (Inspector of Taxes). 

26th May, 1939. 

RevENUE—INcoME TAx—StincLe Mixep Farm WorKED AS 
A Unit—VecGerasLes Propucep ror Human Consump- 
TION—ROovaATION OF CROPS—APPORTIONMENT OF ASSESS- 
MENT BETWEEN SCHEDULES B anp D wrirnovut DivipinG 
up Lanp—Vaxipiry—Income Tax Act, 1918 (8 & 9 Geo. 5, 
c. 40), Sched. B, r. 8. 


Appeal 


Lawrence, J. 


by case stated from a decision of General 


Commissioners of Income Tax. 








The appellant, Bomford, occupied some 550 acres of land, 
of which 238 acres were assessed as nurseries or gardens, 
The whole acreage occupied by him was worked as a single 
mixed farm in one unit. He employed ordinary farm 
labourers, who were not highly skilled. He was a registered 
producer under the Pigs Marketing Scheme, and kept cattle, 
sheep and poultry for fattening and sale. His employees 
worked indiscriminately on the whole farm. There were no 
glasshouses on the land and no nursery work was done on any 
part of it. The methods of cultivation were the ordinary 
accepted agricultural methods. The appellant appealed 
against assessments made on him for the year ended the 
5th April, 1937, in respect of profits derived from the occupa- 
tion of his land under r. 8 of the rules applicable to Sched. B 
to the Income Tax Act, 1918, which rule provides that profits 
arising from lands occupied as nurseries or “ gardens for the 
sale of the produce” are to be estimated according to 
Sched. D. The Commissioner of Taxes decided in favour of 
the Crown, and Bomford now appealed. Cur. adv. vull. 

LAWRENCE, J., said that the circumstance that the question 
whether the lands were occupied as gardens must be deter- 
mined by the nature of the occupation in the year of assess- 
ment, whereas the computation of tax must be made by 
reference to the profits of the year before, raised important 
questions where a mixed farm was being assessed on which, 
in the course of rotation of crops, wheat might be followed 
by strawberries. The question was whether it could be said 
that a part of a mixed farm was occupied as gardens when, 
in the course of rotation, it was occupied in one year for what 
might be called a farm crop and in the other for what might 
be called a garden crop. The appellant argued (1) that it was 
not permissible to split up the assessment of a mixed farm 
worked as one unit, and (2) that the nature of the produce 
grown was not the sole consideration under r. 8. In Dennis v. 
Hick, 19 Tax Cas. 228, Finlay, J., said that it might be that 
in some cases the proper course was to split up the assessment 
on a finding that a specified part of the land was occupied as 
a garden and a specified part as a farm. In Lowe v. Com- 
missioners of Inland Revenue, 21 Tax Cas. 597, the Court of 
Session held that the Commissioners could apportion the 
assessment even where lands were held and worked as one 
unit. He (his lordship) must follow that decision, although, 
in his view, the dictum of Finlay, J., was to be preferred. 
In his own opinion the finding in the present case that the 
whole acreage was worked as a single mixed farm was incon- 
sistent with the decision to uphold an assessment on one 
part as gardens and another part as farm lands. In his view, 
lands to be assessed as gardens must be distinct and separable 
from the farm, and it could not be said on the present findings 
that they were, but he considered himself bound by the 
decision of the Court of Session. On the question whether 
the Commissioners were right in finding that the arable lands 
were occupied as gardens, he was not prepared to overrule 
the Commissioners because he thought that the nature of the 
produce was one of the things which they were entitled to 
consider in arriving at their decision that the lands were or 
were not gardens. There was, therefore, evidence on which 
they might come to their conclusion that some of the arable 
lands were gardens. The appeal must be dismissed. 

CounseL: Sir William Jowitt, K.C., and Graham Dizon. 
The Solicitor-General (Sir Terence O'Connor, K.C.), and 
R. P. Hills. 

SOLICITORS : 
Revenue. 


Ellis & Fairbairn ; The Solicitor of Inland 


[Reported by R. UC. CALBUBN, Esq., Barrister-at-Law.] 


CORRECTION. 
Lane v. Herman. 

In the report of this case at p. 584 of our issue of 22nd July 
it was inadvertently stated that the appeal was allowed, 
whereas in fact the appeal was dismissed. This was probably 
apparent from the terms of the report. 
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Books Received. 


Catalogue of the Library at Incorporated Accountants’ Hall. 
1939. Demy 8vo. pp. xi and 487. London: The Society 
of Incorporated Accountants and Auditors. 


Staples on Back Duty. By Ronatp Sraptes, Editor of 
* Taxation.” Third Edition. 1939. Demy 8vo. pp. (with 
Index) 153. London: Gee & Co. (Publishers), Ltd. 
10s. 6d. net. 


The Conveyancer and Property Lawyer. Fdited by Donatp 
(. L. Cree, M.A., of Lincoln’s Inn, Barrister-at-Law, and 
Haroitp Porter, LL.D., of Gray’s Inn, Barrister-at-Law. 
Volume 3 (New Series), 1939. London: Sweet & Maxwell, 
Ltd. £1 5s. net. 


Constitutional Law. Seventh Edition of “ Ridge’s Constitu- 
tional Law of England.” 1939. By A. BerrtepaLe Kerra, 
D.C.L., of the Inner Temple, Barrister-at-Law. Royal 8vo. 
pp. Ixvi and (with Index) 726. London: Stevens & Sons, 
Ltd. £1 5s. net. 


Restriction of Ribbon Development Act, 1935: Review of 
Decisions given by the Minister of Transport from 1st April, 
1938, to 3ist March, 1939, on Appeals made to him under 
Section 7 (4). 1939. London: H.M. Stationery Office. 
3s. Gd. net. , 








Societies. 
Manchester Law Society. 


The one hundredth annual meeting of the Society was 
held at the Law Library on 25th July, Dr. F. A. Padmore, 
the retiring President, being in the chair. 

The report of the council presented at the meeting showed 
that there had been fourteen meetings of the council and 
thirty-eight meetings of committees during the past year. 
The Provincial Meeting of The Law Society had been held 
in Manchester in September to mark the occasion of the 
Society’s ceatenary and had been carried through successfully 
in spite of the international crisis with which unfortunately 
it coincided. During the meeting the degree of LL.D. had 
been conferred upon the President, as well as upon Sir Edmund 
Cook, by the Manchester University, which the council con- 
sidered to be a well-deserved recognition of the great service 
which Dr. Padmore had voluntarily given for very many 
years to the cause of education in Manchester in addition to 
his work for the profession in many capacities. 

Among members of the Society who had died during the 
past year the council had to record with deep regret the 
tragic and sudden passing of Mr. Hubert Farrar on 4th July, 
on which day he had been nominated as President for the 
ensuing year. His fellow members were confident he would 
have filled the office with distinction. 

There had been a further satisfactory increase in the 
number of local subscribers to the Solicitors’ Benevolent 
Association, to whom a donation of £105 had been made 
from the Society’s funds at the Association’s annual meeting 
held in Manchester in September. 

The council had recently decided to support in principle 
the draft conveyancing charges rules which* would probably 
involve the establishment of a minimum scale in Manchester, 
to which they had previously been opposed partly on the 
ground that it would not be binding on or enforceable against 
solicitors who were not members of the Society. The sanction 
of the proposed rules, if and when brought into force, would 
remove this difficulty. 

The council had again pressed during the past year, in 
conjunction with the Liverpool Law Society, for extension 
of the divorce jurisdiction of the Manchester and Liverpool 
District Registries, and would continue to do so. 

The report of the poor persons’ committee showed that 
there had been an enormous increase in the number of 
applications and certificates granted, the figures of 988 and 
344 respectively comparing with 332 and 148 in the previous 
year. To cope with the additional work the committee had 
held twenty-five sub-committee meetings ; £6,700 had been 
recovered in the few personal injury cases, as compared with 
£4,196 in the previous year. The number of interviews 
granted at the office of the committee in the evenings was 
9,160 and 5,419 letters had been despatched. 


The Poor Man’s Lawyer Association committee report 
classified 4,290 cases dealt with during the year. Of these, 
793 were referred to conducting solicitors and 247 to the 
poor persons’ committee. Of the remainder, 27 per cent. 
related to matrimonial and family troubles, 10.5 per cent. 
to damage and accident, 9 per cent. to hire purchase, and 
9 per cent. to landlord and tenant. A comparison with the 
statistics of the previous year showed a marked increase in 
the matrimonial cases and decrease in the hire-purchase cases, 
which was probably due to the Matrimonial Causes and 
Hire Purchase Acts respectively. 

The President in his address said that the past year had 
been one of anxiety for the profession, which anxiety he was 
afraid must continue for some time. 

On the question of defaleations by solicitors, he said that 
the impressions to be derived from questions in Parliament 
and statements made elsewhere were wholly unjustified and 
that members of the profession were as a body as honourable 
as any body of professional men in any part of the world. 
They rarely received praise and thanks from any one except 
His Majesty’s judges for what was done voluntarily and 
without fee or reward under the Poor Persons’ Rules and in 
connection with the Poor Man’s Lawyer Association, and 
while he did not wish it to be thought that he was setting 
the one thing against the other, he had no hesitation in 
claiming that the monetary value alone of the work so done 
far exceeded every year the total defaleations of the few 
black sheep in the profession. If solicitors were to be attacked 
for the dishonourable conduct of a few, they should also be 
thanked for the honourable and generous conduct of the 
many. He mentioned that the Society and all solicitors 
would shortly be asked by the Council of The Law Society 
to approve recommendations as to the formation of a relief 
fund and the examination of solicitors’ accounts, and speaking 
for himself personally he had always felt that for the honour 
of their profession they should all be prepared to come to the 
relief to some extent of those who had been the victims of 
another solicitor’s fraud. He had, however, little sympathy 
for those who absolutely neglected their own affairs and left 
money in a solicitor’s hands indefinitely, thus putting tempta- 
tion in the hands of a young man struggling with adversity 
or enabling a weak man to embark on speculations with other 
people’s money. He referred to the high terms in which 
Sir Claud Schuster and Mr. Justice Lewis had recently spoken 
of the honourable character of the profession, Mr. Justice 
Lewis having described the proposal to establish a relief fund 
as ‘‘a magnificent gesture.” They might well think that the 
views of men who were in constant contact with the profession 
were worthy of credence rather than the views of professional 
politicians and ill-informed critics. 

Another matter which had occasioned much thought 
and was likely to occupy the attention of the Society during 
the ensuing year to a considerable degree was that of stiffening 
the rules as to under-cutting and touting, and the establish- 
ment of minimum scales in connection with transactions 
relating to real estate. Waving regard to the fact that the 
cost of living had increased so materially since the 1882 scale 
was fixed, and that in consequence of the local chief rent 
system, titles to be investigated were much*more involved 
and deeds of much greater length than in areas where the 
chief rent system was not in vogue, he trusted that every 
endeavour would be made to secure that if a minimum scale 
was established for Manchester it should be higher than the 
1882 scale. 

A question on which he felt strongly was the necessity 
for extension of the jurisdiction of district registries, particularly 
those of Manchester and Liverpool, to all divorce cases. There 
was great hardship on the large number of persons who were 
not within the category of ‘‘ poor persons ’”’ and yet could not 
afford to meet the expense of a trial in London. It was also 
a hardship on those solicitors who took poor persons cases 
for nothing and would be glad to take defended cases for the 
considerably reduced fees which a relatively poor man could 
pay if the case could be dealt with in the local registry and at 
assizes. He strongly deprecated, however, the action recently 
taken by one group of Provincial Societies, who had intimated 
that its members would not take poor persons cases of any 
description unless full divorce jurisdiction was extended to the 
provinces. 

The President also called attention to the overcrowding 
of assize work which had lately assumed serious proportions 
in Manchester. He felt that the number of judges should be 
still further increased, and that a divorce judge should come on 
circuit to deal not only with poor persons and undefended 
cases but also with defended cases. During the past year, 
in spite of the fact that the usual number of two judges had on 
three occasions been supplemented by an additional judge and 

a commissioner, many cases set down for hearing at Manchester 
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and Liverpool had not) been reached, and must necessarily 
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go over till after the long vacation, with a consequent denial 
of that justice which should not only be satisfactory but also 
speedy. 

He did not like that occasion to pass without paying a 
tribute to Sir Edmund Cook, who had recently retired from the 
position of Secretary of The Law Society, which he had occupied 
for twenty-five years. During that period he had not only 
served the Society with outstanding ability, loyalty and tact, 
but had earned the sincere affection of those with whom he had 
been associated in the Council Chamber, of his staff and of 
the profession generally. He thought the profession was 
to be congratulated that Sir Edmund had accepted a seat 
on the Council, where his experience would be of the greatest 
value. 

In conclusion, he wished to thank the members for the 
very great honour they had conferred upon him in electing 
him as their President in the Society’s centenary year. He 
made special reference to the work of Mr. Goulty, the Hon. 
Secretary, and to Mr. Mainprice, the Vice-President, whose 
succession to the Presidency for a second term of office gave 
him great personal pleasure, and who would, he hoped, at the 
close of it be able to say, as he did then: ‘* Thank God for a 
year of peace.” 

The following officers were elected for the ensuing year: 
President and Honorary Treasurer, Mr. W. E. M. Mainprice ; 
Vice-President, Mr. Paul Archer; Honorary Secretary, 
Mr. A. H. Goulty. 








Parliamentary News. 
Progress of Bills. 


ROYAL ASSENT. 
The following Bills received the Royal Assent on 
28th July :— 
Agricultural Development. 
Bootle Corporation. 
Bristol Waterworks. 
Colne Valley Water. 
Coventry Corporation, 
Falmouth Docks. 
Finance. 
House of Commons Members’ Fund. 
House to House Collections. 
London Passenger Transport. 
Macclesfield Corporation. 
Medway Conservancy. 
Milk Industry. 
Mining Industry (Amendment). 
Ministry of Health Provisional 
(Bacup). 
Ministry of Health Provisional Order Confirmation (Eastern 
Valleys (Monmouthshire) Joint Sewerage District). 
Ministry of Health Provisional Order Confirmation 
(Falmouth). 
Ministry of Health Provisional Order Confirmation (Hemel 
Hempstead). 
Ministry of Health Provisional Order Confirmation (North 
Lindsey Water Board). 
Ministry of Health 
(Wembley). 
National Trust. 
Newquay and District Water. 
Overseas Trade Guarantees. 
Port Glasgow Burgh and Harbour Order Confirmation. 
Post Office and Telegraph (Money). 
Prevention of Damage by Rabbits. 
Prevention of Violence (Temporary Provisions). 
Public Trustee (General Deposit Fund). 
Southampton Harbour. 
Stirling Burgh Order Confirmation. 
Walsall Corporation. 
West Surrey Water. 


Order Confirmation 


Provisional Order Confirmation 


House of Lords. 
Aberdeen Harbour (Superannuation) Order Confirmation 
Bill. 

Read Third Time. {Ist August. 
Air Ministry (Heston and Kenley Aerodromes Extension) Bill. 
Read Third Time. [Slst July. 

Bastardy (Blood Tests) Bill. 
Reported, with Amendments. 
British Overseas Airways Bill. 
Read Second Time. 
Building Societies (No. 2) Bill. 
Read Third Time. 
Cotton Industry (Reorganisation) Bill. 
Read Third Time. 


[27th July. 
{Ist August. 
{Ist August. 


[27th July. 








Dumbartonshire County Council (Kirkintilloch Street 
Improvement) Order Confirmation Bill. 
Read Third Time. 
Folkestone Water Bill. 
Commons Amendments agreed to. 
Hamilten Burgh Order Confirmation Bill. 
Reported. 
Isle of Man (Customs) Bill. 
Read Third Time. fist August. 
Lanarkshire County Council Order Confirmation Bill. 
Read Third Time. {Ist August. 
Law Reform (Miscellaneous Provisions) (Scotland) Bill. 
Read First Time. {27th July. 
London Building Acts (Amendment) Bill. 
Commons Amendments agreed to. 
London County Council (General Powers) Bill. 
Commons Amendments agreed to. 
London County Council (Improvements) Bill. 
Commons Amendments agreed to. 
Metropolitan Water Board Bill. 
Commons Amendments agreed to. 
Motherwell and Wishaw Electricity, &c., 
Bill. 
Read Third Time. 
Public Health (Coal Mine Refuse) Bill. 
Read Third Time. 
Riding Establishments Bill. 
Read Third Time. {2nd August. 
Senior Public Elementary Schools (Liverpool) Bill. 
Read Second Time. {lst August. 
Sheffield Corporation Bill. 
Read Third Time. 
War Risks Insurance Bill. 
Read Third Time. 
Water Undertakings Bill. 
In Committee. 
West Gloucestershire Water Bill. 
Commons Amendments agreed to. 


{Ist August. 
[2nd August. 


[2nd August. 


[Ist August. 
[ist August. 
[2nd August. 


{2nd August. 
Order Confirmation 


{lst August. 


[Ist August. 


27th July. 
[Slst July. 
27th July. 


{Ist August. 


House of Commons. 


Aberdeen Harbour (Superannuation) Order Confirmation Bill. 
Read Third Time. [28th July. 
Cinematograph News Films (Prevention of Abuses) Bill. 
Read First Time. {Ist August. 
Cotton Industry (Reorganisation) Bill. 
Lords Amendments agreed to. [Bist July. 
Dumbartonshire County Council (Kirkintilloch Street 
Improvement) Order Confirmation Bill. 
Read Third Time. 
Folkestone Water Bill. 
Read Third Time. 
Food (Defence) Bill. 
Read First Time. 
Hamilton Burgh Order Confirmation Bill. 
Read Third Time. 
Isle of Man (Customs) Bill. 
Read Third Time. {27th July. 
Lanarkshire County Council Order Confirmation Bill. 
Read Third Time. {28th July. 
Loans Facilities Bil?. 
Read First Time. 
London Building Acts (Amendment) Bill. 
Read Third Time. 
London County Council (General Powers) Bill. 
Read Third Time. 
London County Council (Improvements) Bill. 
Read Third Time. 
London Gas Undertakings (Regulations) Bill. 
Read Third Time. 
Metropolitan Water Board Bill. 
Read Third Time. {Ist August. 
Ministry of Health Provisional Order Confirmation (Bethesda) 
Bill. 
Read Third Time. [28th July. 
Ministry of Health Provisional Order Confirmation (Bradford) 
Bill. 
Read Third Time. 
Motherwell and Wishaw Electricity, &c., 
Bill. 
Read Third Time. 
Sheffield Corporation Bill. 
Lords Amendments agreed to. 
Solicitors (Disciplinary Committee) Bill. 
Read First Time. 
War Risks Insurance Bill. 
Lords Amendments agreed to. 
West Gloucestershire Water Bill. 
Read Third Time. 


[28th July. 
[ist August. 
{Ist August. 


{2nd August. 


{Ist August. 
[Sist July. 
Sist July. 

fist August. 


[2nd August. 





28th July. 
Order Confirmation 


28th July. 
[S3ist July. 
[28th July. 
{Ist August. 


[8ist July. 
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Questions to Ministers. 

LAW REVISION (FRUSTRATION OF CONTRACTS). 

Sir J. MELLoR asked the Attorney-General whether he has 
given consideration to the recommendations of the Law 
Revision Committee contained in Command Paper 6009 with 
regard to revision of the law relating to frustration of contracts ; 
whether he has approved the recommendations ; and whether, 
in view of the importance of this matter in times of emergency, 
he will state what action he proposes to take ? 

THE ATTORNEY-GENERAL: Yes, sir. The Government 
have adopted the report in principle. The preparation of 
other urgent legislative business has hitherto prevented 
the preparation of a Bill to give effect to the committee’s 
recommendations, but a Bill for this purpose will be prepared 
and considered as soon as possible. [31st July. 








Rules and Orders. 


THE SUPREME Court (MILITARY ForRcES) RULEs, 1939. 
DATED JULY 20, 1939. 

Whereas by Article 31 of the Reserve and Auxiliary Forces 
(Consequential Provisions) Order, 1939,* and by Article 21 of 
the Military Training (Consequential Provisions) Order, 1939,f 
it is provided that in any proceedings under Article 1 or 
Article 2 of those Orders respectively in any court the pro- 
cedure shall be regulated by rules of court, subject to such 
modifications and additions, if any, as may be prescribed by 
rules made by the Lord Chancellor ; 

And whereas it is expedient that the procedure in any such 
proceedings in the High Court should be regulated by the 
Rules of the Supreme Court subject to the modifications and 
additions hereinafter prescribed : 

Now, therefore, I, Frederic Herbert, Lord Maugham, Lord 
High Chancellor of Great Britain, by virtue of the powers 
aforesaid and all other powers enabling me in this behalf, do 
hereby make the following Rules :— 

1. In these Rules 

(a) an Article referred to by number means the Article so 
numbered in either of the above-mentioned Orders ; 

(6) an Order or Rule referred to by number means the 
Order or Rule so numbered in the Rules of the Supreme 
Court. 

2.—(1) An application for leave to enforce a judgment or 
order under paragraph (1) of Article 1 shall be made by 
summons in the proceedings returnable before a master : 

Provided that if the judgment or order has not been given 
or made, the application may be made at the time when the 
judgment or order is given or made, in the presence of the 
defendant or his solicitor or on notice given in accordance with 
the provisions of the next succeeding paragraph. 

(2) The notice shall be to the effect of the form in the 
Schedule to these Rules, and shall be served on the defendant 
or respondent with the writ or other process originating the 
proceedings or at any later time not being less than two clear 
days before the making of the judgment or order, unless the 
court or judge otherwise orders. 

3. An application for a stay of execution or for an order that 
payment shall be made by instalments under paragraph (1) 
of Article 2 shall be made either by summons in the pro- 
ceedings returnable before a master or by leave of the court or 
a judge at the time of the making of the judgment or order. 

!.—(1) An application under paragraph (2) or paragraph (3) 
of Article 1 or paragraph (2) of Article 2 may be made by 
originating summons. 

(2) The summons shall be issued out of the Division of the 
High Court which ordinarily deals with proceedings of which 
the subject-matter is similar to the subject-matter of the 
application : 

Provided that where a summons has been issued out of a 
Division which in the opinion of the court or judge is inappro- 
priate, the court or judge may order that the proceedings shall 
either continue in that Division or be transferred to the 
Division out of which the summons ought to have been issued, 
as the court or judge thinks fit. 

(3) The respondent shall not be required to enter any 
appearance to the originating summons and accordingly 
Rule 4 E of Order LIV shall apply thereto. 

5. The conditions on which the court or a judge may stay 
execution or defer the operation of any of the remedies 
referred to in the said Orders shall include the giving of any 
undertaking or the deposit in court or otherwise of any 
securities or the appointment of a receiver. 

6. The court or judge may, on application by summons in 
the proceedings, suspend, discharge or vary an order made 


*S.R. & O. 1939, No. 719. ¢5S.R. & O. 1939, No. 718. 


under Article 1 or Article 2, if, having regard to circumstances 
subsequent to the order, the court or judge thinks it just to 
do so. 

7. These Rules may be cited as the Supreme Court (Military 
Forces) Rules, 1939. 

Dated the 20th day of July, 1939. 

Maugham, ©. 

SCHEDULE. 

OF INTENTION TO APPLY 
ISSUE EXECUTION, ETC. 
(Title of Proceedings.) 

Take Notice that on the occasion of the making of any 
judgment or order herein for , 1 (we) 
intend to make, without any further notice, an application 
to the Court under the Reserve and Auxiliary Forces (or the 
Military Training) (Consequential Provisions) Order, 1939, 
for leave of the Court to proceed to execution on, or otherwise 
for the enforcement of, the judgment or order. 
Court (MILITARY FORCEs) 

DATED JULY 20, 1939. 

Whereas by Article 31 of the Reserve and Auxiliary Forces 
(Consequential Provisions) Order, 1939,* and by Article 21 of 
the Military Training (Consequential Provisions) Order, 1939, 
it is provided that in any proceedings under Article 1 or 
Article 2 of those Orders respectively in any court the pro- 
cedure shall be regulated by rules of court, subject to such 
modifications and additions, if any, as may be prescribed by 
rules made by the Lord Chancellor ; 

And whereas it is expedient that the procedure in any 
such proceedings in a county court should be regulated by 
the County Court Rules, 1936t, subject to the modifications 
and additions hereinafter prescribed : 

Now, therefore, I, Frederic Herbert, Lord Maugham, Lord 
High Chancellor of Great Britain, by virtue of the powers 
aforesaid and all other powers enabling me in this behalf, do 
hereby make the following Rules :— 

1. In these Rules-— 

(a) an Article referred to by number means the Article so 
numbered in either of the above-mentioned Orders ; 

(b) an Order or Rule referred to by numbers means the 
Order or Rule so numbered in the County Court Rules, 
1936. 

2. An application for leave to enforce, or for a stay of 
execution of, a judgment or order of a County Court may be 
made to the Court in accordance with the provisions of 
Order XIII, Rule 1 (1), and may be heard and determined 
by the registrar, whether the judgment or order was given 
or made by the judge or by the registrar. 

3. An application to a County Court under paragraph (2) or 
paragraph (3) of Article 1 or under paragraph (2) of Article 2 
shall be by originating application. 

4.—(1) An application for leave to distrain under para- 
graph (2) of Article 1 or to terminate a licence under para- 
graph (3) of Article 1 may be heard and determined by the 
registrar, subject to appeal to the judge under Order XX XVII, 
Rule 5. 7 

(2) The day fixed for the hearing of the application need not 
be a court day, and the registrar may hear the application in 
court or in chambers, whether the judge is holding a court 
or not. 

5. In any application for an injunction under paragraph (2) 
of Article 2, the power conferred on the judge by Order XLII, 
Rule 8, of granting an interim injunction may be exercised by 
the registrar, subject to appeal to the judge in accordance with 
the provisions of Order XIII, Rule 1 (1) (A). 

6. The court may suspend, discharge or vary an order 
made under Article 1 or Article 2, if, having regard to cireum- 
stances subsequent to the order, the court thinks it just 
to do so. 

7. These Rules may be cited as the County Court (Military 
Forces) Rules, 1939. 

Dated the 20th day of July, 1939. 


ForM OF NOTICE FOR LEAVE TO 





THE COUNTY Runes, 1939, 


Maugham, ©. 


*S.R. & O. 1939, No. 719. +S.R. & O. 1939, No. 718. 
tS.R. & O. 1936 (No. 626) I, p. 282. 








Legal Notes and News. 


Honours and Appointments. 
The King has appointed Sir PHttie JAMES MACDONELL, 
formerly Chief Justice of Ceylon, to be a member of the 
Judicial Committee of the Privy Council. Sir Philip Macdonell 


was called to the Bar by Gray’s Inn in 1900. 
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The King has approved a recommendation of the Home 
Secretary that Mr. WiLtuiAM Ex.uiotr Batt, C.M.G., be 
appointed Stipendiary Magistrate for the County Borough of 
Kast Ham in the place of Mr. W. R. Howarp, who has been 
appointed a Metropolitan Police Magistrate. Mr. Batt, who 
was admitted a solicitor in 1905, was called to the Bar by 
Gray’s Inn in 1920, and has practised on the Western Circuit 
and at the Central Criminal Court. 


The Council of Legal Education announce 
appointments :— 

Mr. WILLIAM CLEVELAND-STEVENS, K.C., M.A., B.C.L. 
(Oxon), a Master of the Bench of Lincoln’s Inn, to be Head 
of the Inns of Court School of Law and Director of Legal 
Studies as from the Ist October, 1939, in succession to 
Mr. A. M. Langdon, K.C., who has retired. 

Mr. H. EK. Saut, M.A., LL.B., Fellow of Trinity College, 
Cambridge, Barrister-at-Law, of Gray’s Inn, to be Reader 
in Real Property and Conveyancing, in succession to 
Mr. A. F. Topham, K.C., who was recently appointed a 
County Court Judge. 

Mr. G. C. CHESHIRE, D.C.L. (Oxon), Fellow of Exeter 
College, Oxford, and All Souls Reader in English Law, Oxford, 
Barrister-at-Law, of Lincoln’s Inn, to be Assistant-Reader 
in Real Property and Conveyancing. 


the following 


Notes. 

Mr. William Cavendish Searle, solicitor, has been adopted 
as prospective Liberal candidate for the East Grinstead 
division of Sussex. 

Sir Samuel Brighouse, of Ormskirk, celebrated his ninetieth 
birthday on Tuesday. He has been coroner for South-West 
Lancashire for over fifty-five years. 

Meeting on Tuesday for the last time before the Summer 
Recess the London County Council unanimously elected 
Mr. Eric Cecil Heygate Salmon as clerk in succession to 
Sir George Gater, who has resigned from 6th November. 


Wills and Bequests. 

Mr. Walter Carruthers, retired solicitor, of 
left £6,410, with net personalty £5,634, 

County Alderman George Frederick Drinkwater, retired 
solicitor, of Hyde, left estate of the gross value of £26,358, 
with net personalty £24,095. He left £100 to the Stockport 
Infirmary; £100 to the Ashton-under-Lyne Infirmary ; 
£100 to the Manchester Royal Infirmary ; £4,000 to the Mayor, 
Aldermen and Burgesses of Hyde upon trust to invest the 
same and distribute the income annually to such deserving 
poor over sixty years of age, resident in the said borough 
and pot in receipt of parochial or other charitable relief, 
as they may think fit, to be called ‘*The Drinkwater-Hobson 
Charity ’ ; £300 to The Law Society of the United Kingdom, 
to found a prize in memory of his father, to be called ‘* The 
Frederic Drinkwater, late of Hyde, Cheshire, Solicitor Prize ”’ ; 
£100 to Hyde Sick Kitchen ; £100 to Hyde District Nursing 
Association. 

Mr. William Septimus Middlemist, solicitor, 
near Hitchin, and of Great Marlborough Street, W., 
£20,168, with net personalty £18,756. 

Mr. Richard Stephenson Middleton, solicitor, of Sunderland, 
left £123,811, with’ net personalty £111,568. 

Mr. Kenneth de Havilland Ollard, solicitor, of Wisbech: 
left property of the gross value of £19,761, with net personalty 
£18,945. He left: £100 to the Priest in charge of the Roman 
Catholic Mission at Wisbech at the time of his death ; £100 to 
the Converts’ Aid Society ; £100 to the Catholic Prisoners’ 
Aid Society ; £100 to the Shefford Home for Boys; £500 to 
the Roman Catholic Bishop of Northampton for any charitable 
purposes in the Diocese of Northampton he may select ; 
£100 to the Crusade of Rescue Homes for Destitute Catholic 
Children ; £100 to the Guild of Our Lady ‘ Million Pound ” 
Fund ; £100 to the North Cambs Hospital, Wisbech ; £100 to 
the Wisbech Nursing Association ; £100 to the N.S.P.C.C. ; 
£100 to the Providence Row Night Refuge and Home. 

Alderman Samuel Tonkin, solicitor, of Berners Street, W., 
and of St. George’s Terrace, N.W., left £21,844, with net 
personalty £12,076. 

Mr. William Watson, solicitor, of Diggle, Yorks, and Ashton- 
under-Lyne, left £20,585, with net personalty £19,575. 

Mr. George Frederick Joseph Wood, solicitor, a partner 
in the firm of Messrs. Birch, Cullimore & Co., of Chester, left 

£24,959, with net personalty £24,128. 
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Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
levennenenecadl Settlement, eamamnand 24th ee 1939. 
sais Middle 


Div. Price 
Months. 


'|t Approxi- 


Flat mate Yield 
t 


Interest 
2 Aug. | 
1939, | Yield. 


redemption 


ENGLISH GOVERNMENT ween: . d 
Consols 4% 1957 or after .. 101 1 
Consols 24% * 3ag0 66 
War Loan 34% 1952 or after - 2a wi 
Funding 4% Loan 1960-90 .. -- MN 104} | 
Funding 3% Loan 1959-69 .. -- AO! 91j 
Funding 2?% Loan 1952-57 .- JID 90 
Funding 24% Loan 1956-61 -- AO 84 
Victory 4% Loan Av. life 21 years MS 104 
Conversion 5% Loan 1944-64 ‘ MN 
Conversion 34% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 - ee 
Conversion 24% Loan 1944-49 >» oo 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock . AO 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after . a JJ 
India 44% 1950-55 . MN 
India 34% 1931 or after . JAJO 
India 3% 1948 or after i -- JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 1034 
Tanganyika 4% Guaranteed 1951-71 FA 4 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 1024 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA "35 | 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’ th) 3% | 1955-58 AO 804. 
*Canada 4% 1953-58 MS 105xd 
Natal 3% i9 29-49 .. ee JJ) 94 
New South Wales 34% 1930-50 .. JJ 90 
New Zealand 3% 1945 ee -- AO} 893 
Nigeria 4% 1963 - .. -- AO 105} 
Queensland 34% 1950-70. oe JJ 87 
South Africa 34% 1953-73 JD 95 
Victoria 34% 1929-49 AO 91 


CORPORATION STOCKS 
Birmingham 3% 1947 or after = JJ 78 
Croydon 3% 1940-60 . - a 
Essex County 34% 1952-72 . << 
Leeds 3% 1927 or after . JJ 77 
Liverpool 34% Redeemable by agree- 
ment with Scbiess or by purchase.. JAJO 
London County 23% Consolidated 
Stock after 1920 at “Option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of —_ MJSD 
Manchester 3% 1941 or after : FA 
Metropolitan Consd. 24% 1920-49 .. MJSD, 933 
Metropolitan Water Board 3% “A” 
= es - 2 
*” 1934-2003 -- MS 
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1963-2003 . 
Do. do. 3% “ 
Do. do. 3% “ E ” 1953-73 . JJ 
*Middlesex County Council 4% 1952- 72 MN 
* Do. do. 44% 1950-70 - ; 
Nottingham 3% Irredeemable MN 
Sheffield Corp. 3% 1968 .. a JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 
Gt. Western Rly. 44% Debenture .. JJ 
Gt. Western Rly. 5% Debenture  .. JJ 1i4$ 

Gt. Western Rly. 5% Rent Charge .. FA 1104 

Gt. Western Rly. 5% Cons. Guaranteed MA 105}xd 

Gt. Western Rly. 5% Preference MA, 874xd 
Southern Rly. 4% Debenture JJ 974 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 1024 
Southern Rly. 5% Guaranteed -- MA107}xd : 
Southern Rly. 5% Preference MA 904xd 10 
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* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 


at the earliest date; in the case of other Stocks, as at the latest date. 














